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It seems that the specter of the sacred always haunts the law, even in the most
resolute of contemporary secular democracies. Indeed, the more one considers
the question of the relation between law and the sacred, the more it appears that
endless debate over the proper relationship of government to religion is only the
most quotidian example of a problematic that lies at the heart of law itself. And
in the current historical moment, as some in the United States grapple with the
seeming fragility of secular democracy in the face of threatening religious funda-
mentalisms, the question of the relation between law and the sacred has gained a
particular urgency.

Rather than taking up current controversies that address the daims organized
religions make on and against contemporary governimental policies, Law and the
Sacred explores questions about the foundational role of the sacred as such in the
constitution of law, both historically and theoretically. To focus solely on the First
Amendment is to examine doctrinal debates about a thick jurisprudence that de-
pends on the already divided categories of sacred and secular. The chapters in this
volume are preoccupied with a prior question: How did that spatial division come
to be, in what ways, and with what effects? In addressing theseissues, they highlight
the ambivalent place of the sacred in the self-image of modern states and jurispru-
dence. For if it is the case that, particularly in the developed West, contemporary
law posits a fundamental conceptual divide between sacred and secular, it never-
theless remains true that the assertion of that divide has its own history, one that
defines Western modernity itself. Unearthing that history helps us to see the ways
law represses its relation to the sacred to differentiate itself from religion.

Although we intentionally reify “the sacred” in our title to provoke a sense of its
comparability with and distinctness from law, the word is more commonly adjec-
tival, attached to or inhering in places or entities that are, by virtue of their sacred
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character or status, set apart. The Latin root of sacred, sacer, has a double mean-
ing: It signifies both something holy or consecrated and something accursed or
devoted to destruction.' And although current parlance often empties the term of
its darker connotations, recognizing the awesome and sublime aspect of that which
is sacred can help us to connect sacrality with law in illuminating ways, provoking
questions about the kinds of power law accrues when it is imagined as partaking
of what Peter Fitzpatrick calls “beyond the existent world.”

Even as the concept of the sacred reverberates with religious meaning, it can-
not be reduced to a component of religious expression. Rather, sacrality imbues a
variety of acts, institutions, and symbolic systems with a quality of mystery and a
sensibility of the sublime. As a result, there exists no one definition of the sacred
or any agreed- upon understanding of the relation between the sacred and law. Asa
means of illustrating the most suggestive approaches to the subject, we begin with
an exploration of Franz Kafka’s The Trial.* This enigmatic, unfinished novel acts
as a screen on which we project various notions of the sacred in relation to law,
both because of its overt thematizing of the conjunction and because its power as
a work of fiction comes from its own aesthetics of sacrality. We then turn from the
realm of literature to that of history and jurisprudence, tracing the association of
law and the sacred as it is expressed in theories of nation-founding and in Ameri-
can constitutional interpretation and legal culture.

The Trial

As The Trial begins, the protagonist K. finds himself unceremoniously awoken
one morning by a couple of slightly bumbling, slightly sinister police hacks who
inform him that he has been arrested and then eat his breakfast, attempt to steal his
clothes, and leave after minimal interaction. It quickly becomes clear that K. is “on
trial” for unspecified crimes; or rather, as the novel tells us, the law seems to have
attached itself to his guilt— over what, neither he nor we know. He has not com-
mitted any acts prohibited by positive law, and yet as the novel’s darkly comical
warders, lawyers, and judges inform him and as his readers discern along the way,
K. acts like a man with a bad conscience.” While he is technically free to roam the
city and work at his bank job, once accused, he cannot shake the law.

To what kind of law is K. subject? None that would be recognizable to those
who understand law to consist of systems of rules administered by legal actors in a
procedurally regular way. Indeed, K. struggles throughout the novel to gain access
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and insight into the nature and locus of law’s authority, only to encounter again
and again mere functionaries and adjuncts. Even worse, those encounters regularly
represent legal processes as farce —degraded, surreal, violent, and obscene. K. re-
ceives noticeto go beforean examining magistrate, but finds his “court” on the fifth
story of a slum building, in a room choked by a contentious mob more interested
in watching public sex acts than K.'s long-winded bluster about justice. He opens a
closet door in the bank building where he works and confronts a macabre scene in
which two of his jailers are about to be whipped because K. has complained about
their behavior in his rooms. He wanders the back hallways of a court bureaucracy
lined with zombielike petitioners, and the place so saps his energy that he must be
helped out the back way and dumped on the threshold, gasping for fresh air. And
he seems to find his strongest ally not in his bedridden lawyer, whom he visits only
to have sex with the lawyer’s servant, but in Titorelli, the court painter, who pro-
duces grotesque iconic portraits of lesser judges with whom he curries influence.

How can this kind of law partake in any way of the sacred? The absurdist char-
acter of these encounters makes the law, such as it is, appear deeply profane—
desecrated and blasphemous.* It might be argued that K.'s world is marked by the
utter absence of law: There are no rules or procedures to follow, and no sovereign
authority (monarch, general, legislature, judge) appears to issue edicts, command
enforcers, or direct K.’s “trial.” How can there be law without these mechanisms of
external force?” Indeed, this novel does not present the most historically obvious
link between law and the sacred: the figure of the divine lawgiver.® To the extent
that Kafka’s novel willfully obscures an identifiable sovereign presence, it can be
read as describing a bureaucratic dystopia in which the ruler, or more precisely, the
rule of law, is absent, with harrowing results.

And yet the world of The Trial is not anarchic. If the central locus of legal power
isnever overtly visible, it is nevertheless always and everywhere felt by K. Crucially,
while K. appears disgusted by its absurd workings, he is nevertheless drawn to a
number of perverse manifestations of law and legal spaces. The force he feels is
internal and mostly immaterial —if the law is drawn to guilt, perhaps it is guilt that
compels K. to seek out the law—and in being “drawn to” law, he is literally com-
pelled by his own desire to find and encounter it in places set outside the ordinary
flow of time and space. And where does the law reside? Not in the world of every-
day places and procedures but in hallucinatory, otherworldly spaces. The “court-
room,” the closet, the stale hallway, the cramped artist studio with hidden door-
ways— all of these are places set apart from the knowable and comprehensible city
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in which K. has lived his life. Whatever absurdities or obscenities they may contain,
in their feeling of spatial and temporal dislocation, they signal K. departure from
the common and quotidian and his entry into the realin of sacrality.

Identifying this ethos as “sacred” locates this kind of analysis in longstanding
anthropological, sociological, and psychoanalytic literatures that define the sacred
as an unstable combination of the venerated and the unclean. As Roger Caillois
summarizes the point in Man and the Sacred, sanctity and defilement are “two
poles of a dreadful domain”” set apart from the profane world of the everyday.® In
this view, religious forces are of two sorts: one benevolent and pure, inspiring love
and respect for the gods; the other evil and impure, producing fear and horror.” As
much akin as opposite, both qualities of the sacred are forbidden, set apart from
the profane world, and can in fact exchange values: Sometimes an impure thing can
become holy, and vice versa, through a change in external circumstance.' This fu-
sion of seeming opposites, and the possibility of their transformation, constitutes
what Durkheim calls the ambiguity of the sacred."

Defined by its separation from the profane, the sacred is fundamentally associ-
ated with the concept of taboo. First denominated in William Robertson Smith’s
1889 Lectuires on the Religion of the Semites, taboo meant “a system of restrictions on
man’s arbitrary use of natural things, enforced by the dread of supernatural pen-
alties.” " That broad definition influenced a wide variety of scholarship, carrying
over from anthropology to sociological and psychoanalytic attempts to locate the
origins of law. In Freud's influential Totenr and Taboo, for example, we find an ac-
count of taboo that specifically equates it with law. A thing or person that is taboo
is set apart; it is dangerous, unapproachable, and contagious, and contact with it
makes the thing or person in contact taboo as well. Freud argues that the origin of
taboo lies in the original sacrifice of the father by a band of brothers and the subse-
quent sacrificial feast of both celebration and mourning. In Freud’s narrative, these
brothers, driven away from the primal hoard by a jealous father, returned, killed,
and devoured him. But though they hated their father enough to murder him, they
also loved him as a father, and that love produced a deep ambivalence about their
act of sacrifice. Qut of remorse, the sons prohibited the killing of the totem (their
father substitute) and sexual conjugation with the women they had wanted, thus
(according to Freud) producing the two most fundamental taboos: those against
murder and incest."” (As Freud noted, we make taboo those things to which we are
most violently drawn.'*) The rules surrounding taboo are prohibitive, regulative,
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and hence, order producing,” and in them Freud sees not only the origins of law
but of conscience as well.'®

Not only do taboos emerge from an ambivalent relation to the (now sacred)
totem; they also signal an internal ambivalence in which the sacred thing is both
holy and defiling."” Insofar as taboo fuses the transcendent and the bodily, the high
and the low, life and death, it indicates something fundamental about the nature of
the sacred. “What is sacred,” Georges Bataille writes, “not being based on a logical
accord with itself, is not only contradictory with respect to things but, in an unde-
fined way, is in contradiction with itself. This contradiction is not negative: inside
the sacred domain there is, as in dreams, an endless contradiction that multiplies
without destroying anything.” ¥ The sacred, whether it be made manifest in group
ritual or individual encounter, is powerful precisely because it conjoins what we
desire and what we fear.” To the extent that taboos are contagious—that is, that
having come into contact with a taboo person or thing, one becomes taboo one-
self —they interpolate, and sometimes entice, those who approach them into their
otherworldly, transformational spaces. And to the extent that encounters with ta-
boo are order producing—that is, to the extent that they partake of law— they
underscore the potential violence associated with legal power. One does not come
into contact with a taboo without repercussion.

We do not know what K. may have done to be “arrested” and put on trial; but
as we follow his successive encounters with law, we see him unmoored from the
world of everyday life even as he moves nearer and nearer to his inevitable death
and the comedic element of his encounters with law disappears. No scene in the
novel underscores this feeling of otherworldliness, and overtly signals the mixing
of law with the sacred, more than the chapter “In the Cathedral.” In it, the pro-
tagonist K. finds himself in a dark church to which he has been mysteriously and
unknowingly summoned. He wanders aimlessly through the dimly lit and rapidly
darkening space until a priest—a prison chaplain— calls him out: “Joseph K.I”**
Knowing he is free to leave, K. nevertheless turns around, drawn to the priest, who
tells him that his case is going badly, that his guilt is “supposed, for the present, at
least, to be proved.””' When K. protests against the abstruse, labyrinthine proceed-
ings brought against him, the priest responds with a parable that Kafka in other
places called “Before the Law.”*

In that well-known parable, a man from the country comes before a door-
keeper to beg admittance to the Law. Although the door to the Law stands open,
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the doorkeeper tells him that he cannot be admitted at the moment. The country
man decides to wait for permission to enter and sits for years in vain. At the very
end of his life, he asks the doorkeeper a question. “Every man strives to attain the
Law,” he says, “how does it come about, then, that in all these years no one has
come seeking admittance but me?” And the doorkeeper replies, “No one but you
could gain admittance through this door, since this door was intended for you.
[ am now going to shut it.”

The man from the country wishes to be admitted to the law itself—to the ema-
nations of light he sees only as he is dying, not to any mediating embodiment of
law.”* Yet he is forbidden entrance, verbally, and he obeys that proscription. What
is it that has kept the man sitting by that door, day after day, neither leaving nor
pushing past the doorkeeper? What does the figure of the doorkeeper represent?
Is the man from the country free? Is the doorkeeper powerful or inferior to him?
Is the doorkeeper a part of the Law or deluded about its nature? It may be that the
law resides only in the word of the doorkeeper, or inside the man from the country
himself.” K. and the priest consider a number of interpretations of the parable,
which the priest calls “unalterable scripture,” but no particular exegesis seems,
finally, to exhaust the possibilities of meaning.”® But as the priest remarks, “The
comimentators note in this connection, “The right perception of any matter and a
misunderstanding of the same matter do not wholly exclude each other.””*

Perhaps one meaning of the prison chaplain’s parable is that “the law” consists
ofthe rule that one can never reach the law —that it is forbidden.”™ But what does it
mean to come “before” such an enigma? To come before (vor) is variously defined
as standing outside of something spatially, preceding it temporally, awaiting some-
thing, coming under the cognizance of something or someone, or being put on
display before something or someone.”® Each of these definitions posits a relation
between two entities but does not tell us the nature of that relation. Is the entity
that comes before superior or inferior? Is it utterly outside or does it necessarily
define the nature of that which is inside or comes after or is awaited? Could it be
prior to the law? The word before marks a threshold that, like the many doors in
Kafka's novel, stands open to something or someone not determined or knowable.
The door itself, both dreadful and intoxicating, can be understood to signal the
operations of taboo without itself indicating what is forbidden. And it is that very
undefined quality, which provokes both desire and fear, that from an anthropo-
logical perspective gives the sacred its awesome power. Indeed, the hermeneutic
debate between K. and the prison chaplain itself suggests that indeterminacy is one
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central characteristic of sacredness, which this parable places at the heart of the

Law’s power —an example of the sacred’s “inexhaustible morphology.”*

K. as Sacred Man

Thresholds are places of crossing, spaces between known and unknown, past
and future, life and death. The dark, silent cathedral K. visits is just such a space. Its
sacrality derives not just from its association with religion but from its liminality:
darkened almost beyond toleration during the day, empty but for K. and the prison
chaplain, who “belongs to the Court”*' and who presages the guilty verdict in K.’
case. Here K. stands literally before the law on the threshold of death, already es-
sentially entombed. With no hope of acquittal or expiation, K. has been drawn into
the sacred and has become of it.** That transformation helps to explain his relation
to law and the drcumstances of his death.

K.’s “trial” ends in quick, slicing violence. One evening, two gentlemen appear
at the door of his apartment as K. sits, dressed in black. At first, they attach them-
selves to his sides, intertwining their arms with hisas they lead him through the city
streets; but in the end, K. essentially directs himself to the scene of his own execu-
tion, a bleak quarry past the edge of the city. Though his warders seem to desire
it, he cannot rise to the occasion to “relieve the officials of all their tasks™ and kill
himself. He dies, rather, “likea dog,” stabbed in the heart under the warders’ g,ar.‘:e.J3

This last grim scene proposes another way of understanding the relation be-
tween law and the sacred. Rather than locate the sacred in law, we might rather
locate it in K. himself; that is, we might say that in being touched by the law, K.
has become a sacred man. But his death is no collective act of ritual sacrifice, no
expiation or offering to the gods.™ Rather, K.’s trial itself can be understood as a
legal gesture producing what Giorgio Agamben has called homo sacer, or sacred
man—he who may be killed but not sacrificed.* Originating in early Roman law,
homo sacer is one who has been abandoned by law and as a result has only “bare
life.”* Rejecting anthropological conceptions of the sacred, Agamben understands
sacrality to be in the first instance a political, not a religious, attribution,” pro-
duced by the sovereign’s power to decide the exception—that is, to determine who
is placed under the ban, outside the protection of law.” Because the relation be-
tween sovereign and sacred man is a political relation for Agamben, homo sacer is
not taboo; he isneither contagious nor, in the final analysis, a particularly religious
figure in the ways described by Robertson Smith and others.”® Indeed, he is not
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even outside the law; rather, he is utterly enveloped by it to such an extent that he
has no life outside of legal power.*” On Agamben’s reading of The Trial, for K. law
becomes indistinguishable from life, and K. has lived in the state of exception from
the novel’s beginning.*!

Agamben understands the prison chaplain’s parable as an exemplar of the struc-
ture of the sovereign ban. “Kafka’s legend,” he writes, “presents the pure form in
which law affirms itself with the greatest force precisely at the pointin which it no
longer prescribes anything—which is to say, pure ban. The man from the coun-
try is delivered over to the potentiality of law because law demands nothing of
him and commands nothing other than its own openness. . . . law applies to him
in no longer applying, and holds him in ban by abandoning him outside itself.”*
As Agamben notes, this is precisely the relation the prison chaplain ascribes be-
tween himself and K.: “The Court wants nothing from you. It receives you when
you come and dismisses you when you go.”* The structure of the sovereign ban,
Agamben argues, is “a law that is in force but does not signify.”* And that law—
sacred in itself—in turn consecrates K. such that he is killed not like a sacrificial
lamb but, profanely, like a dog.** To stand before such a law, placed in a state of
exception, does not provoke any affective ambivalence of the sort imagined in
an anthropological account of sacrality; rather, this kind of law renders K. a non-
psychologized legal subject by virtue of a totalizing interdiction.

Just before his killing, K. sees a figure lean from the window ofa lone house by
the quarry, reaching out to him. As he reaches out in return, he wonders,

Who was it? A friend? A good man? Someone who sympathized? Someone who wanted
to help? Was it one person only? Or was it mankind? Was help at hand? Were there argu-
ments in his favor that had been overlooked? Of course there must be. Logic is doubt-
less unshakable, but it cannot withstand a man who wants to go on living. Where was
the judge whom he had never seen? Where was the high Court, to which he had never
penetrated?*

K. cannot in the end unravel the meaning of this “faint and insubstantial” appari-
tion. Perhaps it signals the existence of a more just social world lying outside the
horrifying bounds of the quarry, but at best, it has no more presence than the law
K. desires—a just, responsive law—and whose absence he once again decries. If
this law marks a missing space in which more arguments might be made on his be-
half, the quarry is the place in which arguments do not matter. K. is the man whom
the sovereign has excepted from the law,*” and the quarry is a space of sovereignty,
constituted by the fundamental indistinction of law and violence.*
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The Sacred in Modern Law: Foundings, Sacred Texts, Civil Religion

But perhaps we might question the totalizing effect of Agamben’s reading by con-
sidering further the question of critique in The Trial. Why does K. pull his final
warders through the streets toward his own death scene? The horror of that mo-
ment in The Trial resides in what seems to be K.’s identification with the state and
its malign purposes. He is, as Hannah Arendt argues, “capable of entering the
world of necessity and injustice and lying, of playing a role according to the rules,
of adapting himself to existing conditions.”** This frightening identification seems
to suggest that K. not only has bowed to the inevitable judgment of the state but
has acceded to the judgment’s legitimacy as well. Indeed, through the whole of the
novel, K. has been unable to gain a firm critical purchase on the law: Even as he
has condemned it as corrupt and unprincipled, he has been lured toward it to the
point of self- obliteration.

And yet K. identification with the state is not utterly complete: Bound, ready
to die in the quarry, he nevertheless does not take his own life. Kafla casts this
moment as one of inaction rather than overt resistance:

K. now perceived clearly that he was supposed to seize the knife himself, as it traveled
from hand to hand above him, and plunge it into his own breast. But he did not do so,
he merely turned his head, which was still free to move, and gazed around him. He could
not completely rise to the occasion, he could not relieve the officials of all their tasks; the
responsibility for this last failure of his lay with him who had not left him the remnant

of strength necessary for the deed.™

K.’s failure is also ironically the law’s failure insofar as K.'s passivity marks the last
space of difference between his own self and the state. While such a wan opt-out
gesture hardly constitutes a trenchant rejection of a totalitarian regime, we might
nevertheless read it as a critique if we place this scene alongside the close of the
chaplain’s parable. If both K. and the man from the country die abjectly, they
nevertheless appear to relate to that abjection, and to the law, differently. Over the
course of the parable, the man from the country has grown increasingly “childish”
as he waits for the Law, to the point that he begs the very fleas on the doorkeeper’s
coat to help him gain entrance. As he lies dying, he sees a divine radiance stream-
ing from the door of the Law, as if God were calling out to him. What beckons
K. in his death scene is not radiance but “a flicker as of light going up” and the
outstretched arms of someone unknown. This flicker of sociality, in contrast to the
man from the country’s utter isolation, may represent something outside law and its
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unreasoning violence; and it is precisely K.s weakness, his passive refusal to pro-
duce his own death, that forces that violence into view. Even as he articulates his
shame in succumbing to the power of the state, K., seeing this elusive figure, knows
he does not want to die. There, in that knowledge and that desire, a critique of the
state’s legitimacy resides, however humbly.

The divergences between these two endings propose a refining heuristic use-
ful for an analysis of the relation between modern law and the sacred. On the one
hand, insofar as the man from the country takes a deferential stance toward the
Law, the law is for him an object of single-minded reverence and worship. K.s ago-
nism and distance from the law, on the other hand, signal the familiar ambivalence
that marks a more nuanced account of the sacred. If law is no less powerful a force
in K.’s life and death than in the country man’, the space opened up by K.s ambiva-
lence is the space where a critique of law worship, legal violence, and hence, law’s
legitimacy can reside.

The tension in The Trial between reverence for law’s divine emanations and
ambivalence (that is, a conjoining of desire and fear) about law’s totalizing power
nicely illustrates the ways in which various positional attitudes toward the sacred
play into both the constitution and critique of law’s legitimacy. This tension, which
runs more generally through modern law, concerns less the existence of the sa-
cred in law than the proper relation one ought to exhibit toward the law as it is
expressed in sacred moments, objects, or regimes of meaning. We can see this ten-
sion most acutely, particularly in the United States, in three separate but related
domains of legality: theories concerning the moment of founding, interpretations
of the status of constitutional texts as “sacred,” and assertions about the status of
law more generally as a kind of “civil religion.” In each, a tendency to assume the
existence and directive, determining presence of a revered entity or moral frame-
work resides uneasily alongside, and sometimes clashes with, an ambivalent and
often negating stance toward the direct and determining influence of such an en-
tity or framework.

Foundings

Derrida has written that the founding moment is “the moment in which the
foundation of law remains suspended in the void or over the abyss, suspended by
a pure performative act that would not have to answer to or before anyone.””' In
emphasizing the act of founding as a “performative,” he underscores the problem
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articulated by Hannah Arendt in On Revolution: the problem of the legitimacy of
constituting power. What is it, she asks, that helps us overcome our suspicions that
all states are illegitimately founded, caught up in a “vicious circle” such that those
who constitute a new government are themselves “unconstitutional” (as Arendt
puts it) because they have no authority to do what they set out to achieve?* What is
it, in other words, that comes “before the law” in a temporal sense to make just the
violence of revolution? The confounding “problem of the absolute,” as she calls it,
at first glance appears to have been solved for the American founders by an asser-
tion of divine warrant: “When in the course of human events it becomes necessary
for one people to dissolve the political bands which have connected them with
each other, and to assume among the powers of the earth the separate and equal
station to which the laws of Nature and Natures God entitle them . ..” As Derrida
writes elsewhere, “They sign in the name of the law of nature and in the name of
God. They pose or posit their institutional laws on the foundation of natural laws
and by the same coup (the interpretive coup of force) in the name of God, creator
of nature. He comes, in effect, to guarantee rectitude of popular intentions, the
unity and goodness of the people.”* In this view, God functions as an absolute
that undergirds the legitimacy of the new order by virtue of its greater harmony
with divinely ordained natural law.

Arendt was surely right to note the irony that the founders, harbingers of mo-
dernity in politics, invoked religious warrant from God only subsequently to in-
stantiate the divide between sacred and secular that continues in the constitutional
system to define modern law.™ Moreover, this turn to God comes at an extremely
inharmonious moment: one of rupture and one that anticipates the impending
revolutionary violence that inaugurates a new law, which will in turn legitimate
the preceding violence.*® The reverent invocation of divinity here is not acontex-
tual but part and parcel of the effort revolutionaries must necessarily undertake
to sanction their law-making violence, whose justice cannot be guaranteed prior
to victory.™ If in the context of the American Revolution this invocation was not
cynical, it nevertheless also illustrated a deeper ambivalence about the relation
between law and the sacred at that originary moment. As a necessary guarantee of
rectitude and moral legitimacy, these constituting words drew much of their au-
thorizing weight from a reverent relation to the divine; yet the founders themsel ves
kept divinity at a distance both rhetorically and philosophically. Their God did not
command; He warranted, and then only indirectly, through the mediating power
of Nature. And the new regime He warranted ironically produced the principle of
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religious toleration and, ultimately, the value of secularisim as an organizing prin-
ciple of the new national government. Thus, if reverence masked the violence that
lay at the heart of the Revolution, ambivalence about the imperiousness of religion
both inscribed and negated the sacred in the moment of founding,

Sacred Texts

The “cult of the Constitution” in the United States, with its many celebrations
and their “fulsome rhetoric of reverence,” has along history, and asignificant strain
of modern constitutional scholarship argues that the Constitution may be best un-
derstood as a sacred text similar to the Bible.”” For some, the analogy leads to the
kind of worship Justice Hugo Black exhibited in the conduding paragraphs of his
slim paean, A Constitutional Faith: “[The] Constitution is my legal Bible; its plan
of government is my plan and its destiny my destiny. I cherish every word of it,
from the first to the last and I personally deplore even the slightest deviation from
its least important commands.”** Modern textualist, and to some extent origi-
nalist, theories of constitutional interpretation are perhaps the most recent juris-
prudential manifestation of this reverent relation to a sacred text. Indeed, Robert
Bork, a strong advocate of originalism, provocatively describes nonoriginalist con-
stitutional theories as “heresies.”™

Vincent Crapanzano paints this strain of contemporary legal scholarship as a
reaction to postmodernism, one that “idealizes the past, fetishizes the original, and
indulges in nostalgia for that which was never experienced and probably never
existed.”” Butina move thatreorients us toward ambivalent conceptions of sacral-
ity, other scholars who analogize the Constitution to a sacred text do so to compli-
cate claims that plain legal meaning can be located in the words of the Constitution,
or the intentions or understandings of the founders. Sanford Levinson, one of the
contributors to this volume, has written elsewhere that the Constitution lies at the
center of a “genuine community of faith” in the United States,*" acting as a unify-
ing force. Yet, Levinson argues, the analogy between the Constitution and the Bible
contains a double message: If the Constitution foments a sense of national integra-
tion and identity, it also always has the potential to be a source of fragmentation
and disunity precisely because, as a text, it generates competing interpretations.”
Michael Perry extends Levinson's insight about the Constitution’s destabilizing po-
tential, arguing that it is best understood as a sacred, prophetic text.

the sacred text constantly disturbs—serves a prophetic function in—the life of the com-

munity. Indeed, it is in significant part because of its “writtenness” and thus its “per-
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manence” that a sacred text is {in the life of a community that might prefer, from time
to time, to ignore it) irrepressible, disturbing, prophetic. And it is in significant part
because of its comprehensiveness and indeterminacy and thus its “excess of meaning”
that a sacred text {as symbol) achieves its power to disturb from one generation to the
next and from one place to another, over the lives of communities separated in time and
space and with very different experiences and questions.™

Under this view, we might say that the Constitution’s sacrality lies not so much in
its admirable origins but rather precisely in its capacity to generate an intractable
and irresolvable debate about proper methods of legal interpretation (a debate
that, like the violence of revolution, has and continues to spill blood, both literally
and metaphorically **). Along with K. and the prison chaplain, we are drawn to an
inexhaustible, unsettling, and unsettleable text.

Civil Religion

Whatever rhetorical and political disturbances the Constitution has produced
in the world of legal theorists, in a broader context the document itself has become
the central icon of what many have called America’s “civil religion.”** Rousseau
originated the concept, writing in The Social Contract that “[t]here is thus a purely
civil creed whose tenets the sovereign is entitled to determine, not precisely as
dogmas of religion, but as sentiments of sociability, without which it is impossible

to be a good citizen or a loyal subject.” He continued:

The existence of a powerful, intelligent, benevolent, foreseeing, and provident Divin-
ity, the life to come, the happiness of the righteous, the punishment of the wicked, the
sanctity of the social contract and the law— these are the positive tenets. As for negative
tenets, I limit them to a single injunction: There shall be no intolerance, which is part of
the religions we have excluded.™

In drawing upon Rousseau’s idea, Robert Bellah has argued that religion, and par-
ticularly the idea of God, played a “constitutive role” in the minds of the Ameri-
can founders.” They relied on “a collection of beliefs, symbols, and rituals with
respect to sacred things and institutionalized in a collectivity” that was neverthe-
less not specifically Christian in nature and signaled a “genuine apprehension of
universal and transcendent religious reality . . . as revealed through the experience
of the American people.”* As Rousseau makes clear and Bellah implicitly argues,
civil religion does not replace religion as such; the two complement—even en-
able—each other by virtue of religion’s very disestablishment and free exercise.
Indeed, Tocqueville famously argued, “Religion [really, Christianity], which never
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intervenes directly in the government of American society, should therefore be
considered as the first of their political institutions, for although it did not give
them the taste for liberty, it singularly facilitates their use thereof” by directing
mores and regulating domestic life properly.” In this view, public life is grounded
by and in Christianity as a regime of meaning and morality, and to the extent that
it underwrites the secular, the two are inseparable.

The indirect relation Tocqueville posits between religion and American govern-
ment is fundamentally at odds with the strong and perhaps more normative than
descriptive claim that the United States is a “secular” democracy.” As William
Connolly notes in his book Why I Am Not a Secularist, the dominant historical
narrative commonly offered to justify the maintenance of a secular public realm
emphasizes the critical role played by secularization in promoting “private free-
dom, pluralistic democracy, individual rights, public reason, and the primacy of
the state” over the church as an antidote to the destructive effects of religious
warfare in the early modern period.”" Under this stark theory of social organiza-
tion, which we assimilate to the phrase “separation of Church and State,” the po-
litical world is one evacuated of the sacred and the metaphysical in favor of reason,
tolerance, and the promotion of human well-being and justice in this life rather
than the next. Connolly argues that this thin secularist view represses a richer and
more inclusive range of potential intersubjective relations and obscures the con-
tinuing subterranean connections between religion and public life that Tocqueville
noted.

Those connections may be less subterranean now than at any point in the last
fifty years. Yet, however much politics and religion now appear to be intermixing,
it remains the case that constitutional jurisprudence requires the maintenance of
distinctions between Church and State. The difficulty, of course, comes in defin-
ing the proper ambit of those distinctions, and in those difficulties, we can see
vet another instance of ambivalence toward the sacred in law. Although the U.S.
Supreme Court has not offered a consistent interpretation of what “ nonestablish-
ment” means, as a general matter it can be said that the First Amendment requires
that government be neutral as among religions and (though this is more contro-
versial ) avoid preferring religion to nonbelief.” But that rule raises the question,
what practices constitute a “religious activity” such that it cannot be supported or

funded by government? * And what is a religion, anyway?” Thus, for example,
under the Supreme Court’s so-called “Lemon test,” which while now somewhat

modified is still the leading establishment clause case, to pass constitutional mus-
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ter a challenged law must: (1) have a secular purpose; (2) have a primary secular
effect; and ( 3) must not involve the government in an excessive entanglement with
religion. The word excessive here signals an ambiguity in even this relatively strict
conception of the distinction between secular and religious, in a paradoxical ges-
ture of calling into being a line of demarcation while simultaneously undoing it.
One can understand this third prong of the Lemon test to say that in spite of the
state’s strenuous efforts to occupy fully the space of the “secular” to the exclusion
of religion, the secular - religious binary can never be fully sustained.”™

In a country notable for both its religiosity and its religious pluralism, the idea
of separating Church and State has had significant symbolic and practical effects.
Still, in shifting the conceptual terrain from sacrality to religion, secular democra-
cies appear to wish both to deny the relevance of the sacred to the project of law
and to mask the ways in which sacrality remains integral to it. “Religion,” a term
that denominates a sphere of activities set apart from law, becomes the repository
of the sacred, and law is the repository of the profane and a marker of the secular.
Yet if we insist upon the distinction between religion and sacrality, we can see more
clearly the ways in which, by virtue of masking that very distinction, modern law’s
relation to the sacred remains deeply ambivalent and that, as such, the sacred lies

at the very heart of law.

Overview of the Chapters

In the chapters that follow, our contributors take issue, from both historical and
theoretical perspectives, with the conceit that equates law and the profane, religion
and sacrality. All of these authors conceive of the “sacred” as a multilayered and
shifting realm and attend carefully to its porous relations with law, sovereignty,
and jurisprudence. We begin with two chapters that subtly trace the relation be-
tween religious and secular law in a premodern era. Nomi Stolzenberg’s “The
Profanity of Law” forcefully confronts predominant narratives about the secular-
ization of modern law by arguing, counterintuitively, that “secular” law was origi-
nally a religious concept, born not of a rejection of divine law in the early modern
period but of the all-encompassing religious epistemological framework of the
Middle Ages. Stolzenberg reconstructs a tradition of thought that she calls “theo-
logical secularism” or “secularist theology”—that is, theological arguments for
secular law, enforced by secular political authorities, that can be found in one form
or another in all major religions.
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Secular theology is both a legal and religious philosophy that developed, under
the auspices of religious authority, out of a recognition of human fallibility. In an
ideal world, humans ought to be governed by sacred law, but the Christian and Jew-
ish religious authorities on whom Stolzenberg focuses clearly understood that no
procedures implemented by humans could guarantee God’s perfect justice. Those
charged with law enforcement could not be expected to make the kinds of judg-
ments that would infallibly mirror God’s own; and legal rules emanating from reli-
gious precepts concerned with perfect justice required impossibly high procedural
safeguards and so were ineffective in curtailing social disorder. To more effectively
produce social order while keeping sacred law unsullied by these kinds of human
failings, religious authorities created and authorized a supplement to sacred law in
the form of secular legal institutions, accepting that divine law and sacred ideals of
justice had in effect to be violated in the temporal world. If secular theology was
always necessarily profane insofar as it was contaminated with human fallibility, it
was also until relatively recently understood as religiously necessary for the preser-
vation of sodal comity.

The line between sacred and secular law was not conceptual but jurisdictional,
argues Stolzenberg, and produced multiple spaces and types of law for both Chris-
tians and Jews in the Middle Ages. The tensions generated by those jurisdictional
lines were delicately and effectively negotiated until the rise of secularism in the
Enlightenment. It is this theological secularism, rather than the secularism emerg-
ing out of the seventeenth and eighteenth centuries, that actually produced the
“liberal” legal values of pragmatism, pluralism, and probabilism that we tend to
associate with purely “profane” legal systems today. Stolzenberg’s chapter compli-
cates our contemporary tendency to bifurcate sacred and profane and provides a
corrective genealogy to the simplifications offered by current warring worldviews
of modern secularism and religious fundamentalism. Iflegal systems are conceived
as “profane” both in the sense of being outside the realm of the sacred (pro fanus,
or “before the temple”) and, more normatively, in the sense of being unholy and
unable to administer divine justice, Stolzenberg reminds us that such profanity is
itself a product of religion, not a contrary value to either embrace or disdain.

Marion Holmes Katz's “Pragmatic Rule and Personal Sanctification in Islamic
Legal Theory” addresses a similar tension between sacred and secular aims within
religious law itself, in this case the shari‘a, as a means of excavating ways of under-
standing religious law that do not reduce it to a positivistic legal code. If many con-
temporary interpretations ofthe shari‘a emphasize the sacred nature of Islamic law
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and its comprehensive reach over human conduct (and so heighten the perceived
contrast between at least Christian and Islamic legal regimes), Katz argues thatasa
historical matter early medieval Islamic religious thinkers, in ways similar to their
Jewish and Christian counterparts, did in fact recognize a realm of temporal power
separate from sacred law. Unlike the Jewish and Christian thinkers, however, they
did not conceive this arena of prohibition and regulation as autonomous; rather,
it was understood to be a discretionary domain of pragmatic and ad hoc action.
Ower time, Islamic legal scholars, influenced by Sufi thought, began to assimilate
this discretionary domain into the overall framework of the shari®a in sometimes
conflicting ways.

Much of Katz’s chapter traces the profound but ambiguous influence of Sufi
thought in foundational legal theories concerning the goals and purposes of the
shari®a. Sufism takes as its ultimate aim the sanctification of everyday life and the
transformation of self through self-renunciation. The sharita, like other legal sys-
tems, can be conceived more minimally as a set of broad parameters governing hu-
man behavior without imposing any particular framework for the cultivation and
transformation of self. What, asks Katz, is the role of the “heart” in these varied Sufi
interpretations of the shari‘a? Is the shari®a meant to encourage renunciation and
self-denial or to enable worldly benefit and pleasure? Is it central in reaching the
highest degree of human virtue, or does it have a relatively modest, secular func-
tion, imposing behavioral limits rather than addressing human interiority? Can
divine law be understood as something designed to fulfill human needs, or does it
necessarily contradict all human passions? For some theorists, the shari®a, properly
understood, constructs a hierarchy of objectives and values that, while allowing
for the pleasures of worldly benefit, at their zenith understand pleasure and benefit
to come from the contemplation of God. For others, worldly benefit is consonant
with virtue only if approached with spiritual detachment or out of strict obedience
to divine motive and rationale. These arguments about the ambiguous relation be-
tween the shari*a and the cultivation of self in the history of Islamic legal commen-
tary complicate contemporary assertions about the sacred nature of Islamic law.
They also undo what may be perceived in the West as a fundamental incompatibil-
ity between the ultimate, interior aims of sacred law and the kinds of regulation that
can be accomplished by positive law, which addresses only the exteriorized object
of human behavior. If worldly virtue can be cultivated through spiritual practice,
then perhaps the conceptual split that so troubles positive law—the split between
interior and exterior self—is a false one.””
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Like Katz's chapter, Sanford Levinson’s “Our Papalist Supreme Court: Is Refor-
mation Thinkable (or Possible)?” recognizes the internal fractures that complicate
any simple assertions about “religion” and the “sacred.” Rather than focusing on
hermeneutical conflict about sacred law itself, however, Levinson relates religious
arguments about textual interpretation to debates about the role the Supreme
Court plays in interpreting the Constitution. Drawing on a heuristic he develops
in his book Constitutional Faith, Levinson contrasts a “protestant” approach to the
Constitution, which takes the text itself as the sole authority for doctrine, with a
“catholic” approach, which supplements and in some instances supersedes sacred
texts with the traditions and teachings that have developed around those texts over
time. Levinson critiques what he sees as an intensification of a protestant “sancti-
monious reverence” for the Constitution, a document which in his view contains
significant flaws, but he is equally concerned about the tendency of the current
Court toward institutional authoritarianism of the sort that has been evident his-
torically in the Catholic Church.

Levinson argues that in case after case, from Casey v. Planned Parenthood™
through Bush v. Gore,” the Court has shown no interest in engaging in a dialogue
about constitutional meaning, acting more like a papacy or monarch than one
instrument of governance among several in a democratic society. Liberals, perhaps
ironically, have acceded to this “authoritarianism” since the era of Brown v Board
of Education,” and their continuing support appears guaranteed by their commit-
ment to Roe v. Wade.™ If the general public is inclined to go along with this vision
of judicial supremacy, Levinson nevertheless advocates a version of protestantism
that decenters and pluralizes our agencies of constitutional interpretation.

William E. Connollys “The Ethos of Sovereignty” echoes Levinson's political
stance as he offers an analysis of the dynamics of sovereign decision making under
conditions of democratic pluralism. Pointedly critiquing the decision in Bush v.
Gore, Connolly asks us to consider the relation between sovereignty and law in
moments of constitutional uncertainty in plural societies. The “paradox of sover-
eignty” first elaborated by Rousseau suggests that societies governed by the rule of
law require a kind of sovereign power—an ethos of self-rule —that both precedes
and stands above, as well as inside, the law to produce in the first place the condi-
tions that ultimately enable democracy. Although this paradox is most visible at
the moment of founding, it recurs as a problem of democratic governance, which
requires a particular ethos of self-rule to carry forward. That ethos, argues Con-
nolly, is part of sovereignty in a democracy and must be accounted for in any
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theory of sovereign power; and judicial strategies that resort to the fig leaf of “strict
constructionism” mask that necessary component of sovereignty.

In applying the insights of Rousseau’s paradox to contemporary conditions,
Connolly turns to (among others) Agamben’s work on sovereignty and its inter-
polation of the sacred. If sovereignty is that which decides the exception, Connolly
argues, in the context of modern politics, Agamben’s framework must be refined
s0 as to define sovereignty as “a plurality of forces circulating through and around
the positional sovereignty of the official arbitrating body.” Pluralist democracies
reveal Agamben’s analysis of sovereign power to be overly formal and incapable of
encompassing the messy materiality of culture in such a setting. Thus, alongside
the “positional sovereignty” of governmental institutions, “cultural sovereignty,”
emerging out of that messy materiality, must be accounted for in any adequate
theory of sovereign power. Connolly concludes that conceptualizing the ethos of
sovereignty in a contemporary context requires an “audacious pluralization of the
sacred” and a “corollary relaxation of what it takes to defile the sense of the sa-
cred.” The sacred is better understood in a more conventional and capacious sense
as something to be approached with awe rather than, as Agamben suggests, as that
which is both the highest and most susceptible to annihilation.

Connolly’s definition loosens the nexus between sovereignty and the sacred
and pluralizes the definition of sacrality itself, and his extended critique of Agam-
ben's narrow and ambiguous definition of sovereignty in turn enables a skeptical
reading of Bush v Gore. In modern American democracy, he argues, the Supreme
Court’s positional sovereignty operates alongside and in relation to the cultural
sovereignty of a democratic populace and “orientations to the sacred” into which
much of both the Court and the populace is inducted. In Bush v. Gore, the Court
exercised its positional sovereignty in opposition to the democratic, cultural ele-
ment of sovereignty that prizes voting. To the extent that a discourse of strict con-
structionisim (which Connolly sees as linked tacitly to the ethos of a narrow, exclu-
sionary version of Christianity) masks the partisanship of the Court in that case,
it demands contesting—without concomitant accusations of defilement—on the
ground that its decision amounts, effectively, to the imposition and enforcement
of one faith over others for partisan purposes.

If for Connolly an analysis of modern pluralist societies requires us to loosen
the conceptual link between sacrality and sovereignty, Peter Fitzpatrick neverthe-
less argues in “The Triumph of a Departed World: Law, Modernity, and the Sa-
cred” for the centrality of the sacred to modern law as such. Fitzpatrick, too, takes
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issue with Agamben’s work, in this case his conception of homo sacer as unambigu-
ously apart from the law. Ifunder conditions of modernity law claims to be secular,
claims to be determinative, and claims to act without regard for otherworldly con-
cerns, Fitzpatrick understands that claim to secularism as a form of negation, “the
realization yet denial of the sacred.” In Fitzpatrick’s view, the sacred is paradoxical:
It is both that which is omnipresent and of perfect order and completeness and
that which is transgressive of any order, partaking of the miraculous and ineffable.
It is, like premodern imaginings of God, both fully determinate and ineffable. The
dual nature of sacrality makes perfect closure or resolution of conflict or meaning
impossible, and as a result, attempts to determine or enclose are always a denial of
what otherwise might have been.

Fitzpatrick understands that denial to be a sacrifice. Sacrifice, he argues, is an
act that mediates between sacred and profane, an ambivalent boundary between
what is and what otherwise might be. Drawing on Freud’s account of the origins
of civilization in the killing of the father, Fitzpatrick links premodern sacrifice to
the instantiation of law which, performed reiteratively in ritual, asserts continuity
while responding to change. Under conditions of modernity, Fitzpatrick argues, we
see a kind of unacknowledged sacrifice in the assertion of transcendent universals
(the nation-state, sovereignty, and so forth) and attendant, impossible attempts at
enclosure. If law has at certain moments been thought to be such a universal—the
closed, complete, orderly Benthamite system being only one example —it is by
now clear that law so conceived cannot be responsive to change or the chaos of
possibility. Thus, if (unlike premodern religion) modern law has no transcendent
content of its own, its operations nevertheless bring the indeterminate beyond into
the realm of determination: The transgressive and miraculous sacred is precisely
what enables modern law’s responsiveness to and in the world. In defining law as
the neosacral combining of immutable stasis and boundless vacuity in enforceable
social relations, Fitzpatrick makes clear his claim that the sacred is both perfected
and negated in modernity; and if the sacred has in some sense “departed,” it nev-
ertheless conditions and perhaps constitutes the ways we understand modern law.

Taken together, the chapters that follow challenge the meaning and stability of
the fundamental divide between sacred and secular that constitutes what we call
modernity. Law, thought to be one of the exemplary domains of secularism, instead
emerges as a signal location in which the sacred has resided and continues to reside
alongside and asa fundamental part of the secular. Although our authors agree nei-
ther on the most appropriate definition of “the sacred” nor on the extent to which
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law and sacrality ought to intermix, they suggest both implicitly and explicitly that
there isin fact an inescapable relation between the two. As Nomi Stolzenberg con-
cludes, in undermining the either —or logic of modernity, these chapters offera cru-
cial corrective to the terms upon which contemporary debates about the proper re-
lation among religion, politics, and jurisprudence depend. These debates, in which
advocates of religion call for law to return to the field of morality while secularists
defend their visions of an unbreachable wall between Church and State, gather heat
from the presupposition of a sharp separation between sacred and secular. But in
the final analysis, the critical question appears to be not whether religion can re-
capture law or law can stave off religion but whether we in a modern democratic
polity can learn to negotiate the delicate tensions produced by the sacred within
law itself.
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