Preface

OUR BOOK HAD ITS BEGINNINGS in a scrics of conversations some
ycars ago between its authors, who are friends and collc:tg ues on the fac-
ulty of the Law School at Duke University.* Professor Lange, whosc
professional interests include intellectual property and entertainment
laww, has long been identified with specialists in these fields who are skep-
tical of the utility and the impact of the doctrines that limit freedom of
cxpression. Professor Powell has written extensively on subjects centered
in the history and theories of interpretation affecting the American Con-
stitution. Meanwhile, cach of us has had a particular interest in the First
Amendment that antedated the conversations that led to this work.

As our conversations continued, we decided to record our growing
conviction that the notions of exclusivity traditionally associated with
the intellectual property doctrines of greatest concern 1n the context of
expression (chiefly copyright, but also some aspects of unfair competi-
tion., moral rights., trademark law._, and even patent law,'l ought to be
constrained in favor of a far wider and more complete susceptibility of
that expression to unlicensed appropriation by others. This we thought,
in company with many others who had written on the subject, was at
least minimally necessary in the interest of creative expression. In
truth, however, we were soon convinced that exclusive rights in any
expression—whether conventionally creative or not—were simply intol-
crable in a system of law that prizes the right in individuals to think as
thcy plc:tsc and to spc:ll-: as thcy think—the system of law that Ameri-

cans (and American courts) like to pride themselves in possessing. As we

*  The question of voice is a persistent one in coauthored worls, We have elected to

write in the frst person, singular or plural, whenever that is feasible, and in the third
person when that veice seems most likely to yvield clarity or otherwise appears appropri-
ate, Regrettably nevertheless, some awlkwardness is inevitable, for which we apologize.
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came to sce the matter, the questionable rights arising from exclusivity
in expression would likely be constrained in satisfactory measure only if
the First Amendment itself were to receive the absolute interpretation its
language and formative history might well have justified at large—an
interpretation of the sort most often identified with Justice Hugo Black,
but an interpretation uniformly rejected by most other Justices through
the years, and almost universally dismissed by students of the Constitu-
tion. In effect, then, we decided to develop several broad propositions at
odds with conventional understandings of the law: first, that the intel-
lectual property doctrines conferring exclusivity in expression, however
defensible they may be in themselves, are nevertheless inessential, repres-
sive, and ultima tcl}' unacccpt:lblc when looked at from the perspective
of freedom of expression (propositions again endorsed, at least in part,
bj‘ many other observers of the ficld, but not usu:lll}' carried to the ex-
treme position that we were prepared to embrace); second, both in the
service of these insights and as a separate matter of interpretation in its
own right, that the speech and press clauses of the First Amendment
should be given an absolute reading akin to the one advanced by Justice
Black; and finally, that the intellectual property doctrines should be re-
fashioned accordingly. It was not a condition of our undertaking that
the results would allow the continuation of any protection of the sort
now identified with these doctrines; but in the end we came to believe
that legally protected intellectual productivity and freedom of expres-
sion could coexist in substantial harmony after all.

The work we initially envisioned was to be relatively brief: this was
to be more nearly in the nature of a polemic than a work of scholarship.
And we cXp ccted to complctc it in no more than a few ycars, pcrh:tps
three at most, with cach of us writing largely from within the frame-
work of ideas and opinions already formed over the entire period of our
professional careers. As time passed, however, the complexity of our
undcrtaking overtook us, with the result that we have now spent some
six years in drafting the work, and another year in editing it for final
publication. Along the way, brevity has been sacrificed in some part on
the altar of footnotes, :Lclcnowlcdgmcnts, and an extensive bibliogr:tph}'.,

in which we have attemp ted to acl(nowlcdgc the important work of oth-
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crs whose published writings have preceded ours. Cur book is still po-
lemical to a considerable degree, proceeding as it still does mainly from
our a priori convictions. One reviewer of our manuscript has described
it (approvingly) as a “legal fantasy,” which may very well capture the
cssence of it exactly. But fantasies arc sometimes taken very seriously by
those who entertain them, and so it is with us. We do not reject our re-
viewer’s characterization, which seems fair enough on the face of it; but
we would insist that what we have written has been written quite seri-
ously nevertheless, in the thought not only that we arc envisioning a le-
gal regime that is consistent with a better interpretation of the American
Constitution, but one that is also entirely plausible when looked at from
within the matrix of American culture.

Isit likely that Congress or the Supreme Court will embrace what we
have suggested? Perhaps not, and almost certainly not in the near term.
Old habits die hard. But then our collective political understanding of
the First Amendment is still relatively young and immature, while the
intellectual property doctrines of concern to us have grown old and
rigid and oppressive. No one can say with complete assurance that the
First Amendment may not yet be understood to mean something like
what Justice Black supposed it ought to mean; certainly no onc can
doubt that millions among us are growing tired of paying homage to a
system of intellectual property rights that is increasingly out of touch
with contemporary normative judgments about exclusivity and appro-
priation in the context of expression. The growing conflict between
freedom of expression and interests protected by the intellectual prop-
crty doctrines is often characterized as a phenomenon peculiar to the
digital technologics and the Internet; but we think these technologies
have merely made the conflict scem more evident and insistent. The in-
tellectual property doctrines touching upon cxpression have long pre-
supposcd that Congress may malke laws abridging expression in order to
cncourage it. But the First Amendment has always said that “Congress
shall make no law abridging freedom of specch or of the press.” Perhaps
Americans will come to think with Justice Black that “no law™ means
no law after all. Perhaps then it will not scem fantastic to refashion in-

tellectual property in the image of an absolute First Amendment.
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