Chapter 1

The Human Rights Problem

Introduction

When Pakistan! politiclan Benazir Bhutto was killed in a sulclde attack on De-
cember 27, 2007, she had been seeking a third term as prime minister after
elght years In exile. Her electlon promise was that her Pakistan People’s Party
would implement the international standards of judiclal independence that the
president, Gen. Pervez Musharraf, was persistently flouting. Even before Bhut-
to's assasslnatlon, public anger against President Musharraf had been running
high, fueled by his crackdown on the judiclary after his reelectlon in Octaber
2007. He had suspended the Constitution and dismlissed dissenting members
of the Supreme Court, Including Chlief Tustice Htikhar Chaudhry, just three
days before the court was expected to overturn his reelection. The legal pro-
fesslon’s Indighation with Mushatraf’s flagrant viclatlon of the independence
of the judiclary erupted time and agaln into angry demonstrations, and when
a second general electlon was held in February 2008, some six weeks after
Bhuttos assassination, Musharraf’s peolitical allles were trounced. Pakistans
new leaders—Bhutto’s party and that of another former prime minlster, Nawaz
Sharlf—vowed to restore the Independence of the Supreme Coutt, called for
the Immedlate restoration of the judges, and urged Mushatraf to convene Par-
llament quickly so that the partles could begin the “glgantic task” of restoring
the country’s much-amended constitution. In the subsequent pelitical turmotl,
which Included the resignation of President Sharif and the appolntment of Asif
All Zardarl, Bhutto's widower, as the new president, the sacked judges were still
not restored to thelr posts,
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Pakistan's most serlous political crisis sihce Musharraf had selzed power 1n
a coup 1n 1999 had in fact been brewlng for quite a while. In March 2007, Ina
cohfrontation between modern Western-derlved legal principles of Judlclal ob-
Jectlvity and unfettered military power, Musharraf had removed Chief Justice
Chaudhry from his judiclal post over allegatlons of misconduct.! Yet instead
of meekly reslgning, the flamboyant judge had embarked on a natlonwlde
catmpalgh, travellng from clty to clty accompanled by a large and nelsy group
of thousands of supperters, Including many black-sulted lawyers, all shout-
Ing In unison for human rights and judicial independence. They clalmed that
the chlef Justice’s sacklng was motivated by Musharraf’s wish to aveld legal
scrutity of his bid for a new presidential term. The Independent-minded chlef
Justlce had also been ralsing awkward questlons abowt “dlsappearances™—
Pakistanis who were presumed to have been detalned indefinitely by the intel-
ligence service without access to elther thelr families or lawyers.

There was violence: video footage showed round after round of gas shells
belng lobbed at the Supreme Court’s white facade while lawyers scutrry to
avold harm. Atyet another demonstratlon government forces opened fire and
killed more than forty people. A senior Supreme Court officlal who refused
to bring evidence agalnst the chief justice was shot dead at his home. Then,
when Bhutto arrived in Paklstan in October 2007, her triumphant return was
overshadowed by nearly two hundred deaths caused by a sulclde bomber as
her cavalcade traveled through the streets of Karachl, Bhutto was unharmed
1n this first round of deadly violence, only to dle herself two months later.

A key plank in Bhuttos reelectlon campalgn had been hard-hitting
critlclsin of Musharraf’s treatment of judges. Yet despite Musharraf’s iron
milltary rule over Pakistan, the Supreme Court had allowed Chlef Justlce
Chaudhry to represent himself 1n his dismissal proceedings before the court
1n 2007, Shockingly for Musharraf, the Supreme Court reinstated Chadhury
and he was glven a platform to speak out about hwman rights: “If there is
one lesson we could draw from our past history of sixty years, 1t 1s to adhere
to the norms and princlples of the constitutlon. It is to enforce the Consti-
tution in its true spirlt and letter [that] guarantees fundamental rights and
freedoms to cltlzens. . .. These fundamental rights and freedoms are sacro-
sahct. They are sublime. Thelr violatlon or abridgment Is a serlous matter,
These rights . . . are fundamental 1ssues and clvilized socletles take a stand
on fundamental Issues” According to Chlef Justlce Chaudhry, the job of the
Palkistan courts Is “to create and sustaln ah ehvironment in which there is
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supremacy of the Constltutlon ahd rule of law. . . . The poor and the down-
trodden sectlons of soclety must be glven a stake and treated as equal cltlzens
of the natlon. This Is how natlons are formed and this is how socletles mowve
on to develop and progress.”

A speech that might sound famillar in the democratlc West was, 1n the
eyes of Pakistan’s military ruler, seen as something akin to treason. For much
of its postindependence history, Pakistan’s judiclary had been an apeloglst for
mlilitary coups, Interventions, and military interference. How Is it then that In
2007 it was the Paklstanl lawyers who galvanized the people into mass pro-
tests uslng the language of human rights and freedom and at the same time
polarized the judiclary and radicalized large parts of political soclety?

Some of the answers to this questlon lle in Paklstan’s colonlal past and its
confrontation with globalizatlon and human rights. Dutlng all of Paklstan’s
turbulent sixty-year postindependence history, remnants of the Britlsh Ra
have continuously reappeared in its political and legal systems. Since partl-
tlon anhd Independence in the 19405, Victorlan colonlalism has contihued as
a ghostly default reference polnt for Pakistan’s law, order, and probity. In the
19505, almost without exception, lawyer-politlclans making declslons perpet-
uated the courts and legal institutions they had inherited from the British, at
least as far as the formal structure of the instltutions Is concerned. Evenwhen
the Islamist movement forced Pakistan’s polltlclans to face the lssue of Islamic
ldentlty—a question that had produced the 1962 Constltution that established
sharla as Paklstan’s baslc law—the fundamental anglophone structure of the
coutts contlnued.

With each successlve constitutionhal amendment, Pakistan’s colenlal past
has cast a shadow, though Increasingly refashioned over each decade as the
International principle of the “rule of law.” Each successive military govern-
ment, Including the present cne, has then countered these principles, devls-
Ing legalistic loopholes, keeping the judiclary weak, and ellminating potential
Judicial challenges to military rule. In 2007 and 2008, however, a previously
doclle judiclary felt so allenated that it sparked a lawyers’ movement calling
for true Judiclal iIndependence in the name of the rule of law. These 1deas are
rallylng Paklstan’s judges, lawyers, and thousands of ordinary people march-
Ing in demonstrations. The Supreme Court’s appeal to notlons of Interhational
human rights as a check on domestlc soverelgnty has been both catalyst and
fuel to this brushfire. As the example of Pakistan demonstrates, Internatlonal
human rights as part of the rule of law are today clalmed around the world
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by people of many cultures and traditlons. Ideas of human equallty and falr,
transparent government have been a force driving the creatlon of legal and po-
litlcal Institutlons to serve those princlples. Even as huwman rights ave Invoked
1n a call for better treatment from oppressive government and harmful soclal
practlces, however, the expansion of International human rights has been critl-
clzed by both scholars and grassroots organlzations. It has been argued that
eveh as Internatlonal law codifies clvil, political, soclal, cultural, and economic
rights that can be Invoked on behalf of marginal groups and the poor, govern-
ments often thumb thelr noses at their International obligations. Other critles
claim that International human rights have perverse effects, such as leglitimlz-
Ing the appropriation of indlgenous property rights for the benefit of multi-
natlonal corporations or through ratlonallzing Interventlons by powerful states
1n weaker ones. Others even suggest that what masquerades as human rights
“progress” 1s really a subtle form of global subjugation that becomes even more
pernlclous when harnessed to new global patterns of capital and labor.

Some analysts polnt out that the human rights offered in international
treatles that are grounded upon European philosophical and political writ-
Ings reflect the individuallsm of Western legal and political thought and make
little sense In cultures that do not share these intellectual roots. Still others
critlclze the concepts of international law as so lnextricably entwined with
Europe’s harmful history of coloniallsm that the rights anchored In mod-
erh cohstltutlons may simply repeat the sins of the past. U.S.-based African
scholar Makan Mutua makes this argument sharply when he analoglzes the
human rights movement to earller religlous crusades, suggesting “the global-
lzatlon of human rights fits a historical pattern in which all high morality
comes from the West as a clvillzing agent agalnst lower forms of clvilizatlon
1n the rest of the world.™

Internatlonal human rights, its critlcs allege, keep bad company: first,
with Europe’s colonlal appropriation of the New World, then with twentleth-
century aggressive natlonallsm that led to two world wars and countless
smaller conflicts, and finally with the aggressive economlic expansionlsm that
overwhelms local systems. In an eerle reprise of international law’s earllest
days, during the Spanlsh and Portuguese evangelization of South American
“Indlans,” today’s Internatlonhal culture wars are foughtin the hame of secular-
lsm versus religlon, East versus West, and unlversallsm versus particularism.

A questlon has been put squarely on the table for those who promote Inter-
natlonal human rghts: can Burope’s Enlightenment philosophy of individual
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rights survive present-day culture wars and contrlve to provide legltimacy for
International human rights Institutlons and courts? Or has the Justification
for auniversal system of rights been extinguished because Enlightenment Ide-
als of respect for culture, religlon, and political organization simply cannot
engage with systems thatare notbullt upon the same foundatlons?

This book Is a response to these critiques of International human rights.
While each has some force, I argue that these critiques are Incomplete. More
Important, they divert attentlon from the need to craft institutlonal re-
sponses to these tenslons—responses that can make the International human
rights system a workable means to promote human rights across cultures
and systems.

Human Rights Aspirations and Reality Today
Human Rights Aspirations

The number of international human rights treatles, declaratlons, and state-
ments has never been higher Since 1946, when the Nuremberg trlals exposed
the horrifylng dimenslons of the Holocaust and punished individuals for thelr
role in it, International law has held out the tantallzing possibility that there
may be collectlve-actlon solutlons to the world’s problems. The architects
of the United Natlons system belleved that human rights, already expressed
plecemeal In a handful of state constitutlons around the world and slowly
expanded over two centutles, could be Internatlohalized and universalized
through thelr expression in a collective document. These post-World War II
vislonarles ldentlfied core human rights and gave the varlous governments the
obligation to provide those rights for thelr citizens. Since the United Nations
Declaration of Human Rights was adopted, International human rights treatles
created under the UN system have grown at an exponentlal rate, which has
resulted In the propagation of ihternational standards of human rights across
an ever-expanding spectrum: from prisoners rights to womens rights, from
religlous rights to children’s rights, from voting rights to disability rights.

On December 10, 1948, at the Palals de Challlot in Parls, all fifty-elght
member states of the United Natlons General Assembly adopted the Unlver-
sal Declaration of Human Rights. The declaratlon recoghnizes that freedom,
Justice, and peace in the world are linked to the recoghition of fundamental
human rights. Elghteen years later, In 1966, the United Natlons (then com-
prising 122 states) adopted the Covenant on Clvil and Political Rights, which
elaborated the rights to life, liberty, and security of person as well as the rights
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to freedom of oplnlon and expression, thought, consclence, and religlon. In
1976 the Covenant on Economlc, Soclal, and Cultural Rights declared that
human rights also included an adequate standard of living, health, educa-
tlon, and housing as well as the right to give expresslon to one’s own cultural
ldentlty. Many of these soclal, economlc, and cultural rights are described as
“non-absolute,” unlike many of the “absolute” civil and political rights, such
as the human right to freedom from torture.

In an astonishingly short perlod the International system has generated
a human rights thrust. Today the Unlted Natlons has 192 states at 1ts table.
There are fourteen core International human rights treatles coverlhg every-
thing from raclal discrimination to violence agalnst women to children’s
human rights as well as hundreds of related international agreements. Under
these treatles and agreements governments of slghatory states undertake to
see to It that human rights are included 1n their natlonal legislation, enforced
1n natlonal courts, and enacted Into government domestic pollcy. As Interna-
tlonal phenomena go, the coupling of human rights values to legal forms Is an
extracrdinary historical development

Human Rights Reality

Desplte the lmpressive structute of hwman rights agencles and notwithstanding
the energy and actlon drlving the creatlon of the International human rights
system, the world remains full of human rights atrocitles. While the language
and the law of human rights create higher and higher expectations of good
behavlor, governments fall In thelr human rights responsibilitles every day
International human rights reality still routinely lags behind human rights
asplrations.

For example, even though all 192 member states of the UN have com-
mltted themselves to the peaceful resolutlon of internal conflicts, 1n the last
half-century 127 clvil wars occurred in 73 states, killing more than 16 million
people. Right now In The Sudan, government-supported forces are massacring
clvilians, raping women, destroylhg villages and foed stocks, and drlving tens
of thousands of people Into camps and settlements where they live on the very
edge of survival, hostage to abuses of the Janjaweed militla groups. Other
contradictory examples abound. For Instance the Unlted States 15 a sighatory
to the UN Conventlon Agalnst Torture, yet since 1t seeks to finesse its Inter-
natlonal obligations towards prisoners by placing them in the jurlsdictional
no-man’s-land of Guantihamo Bay, Cuba.’ Mexico 15 likewlse a sighatory to
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the UN Conventlon Against Tortute, yet tortute 1s reported to be widespread
1n the military, and corruption can be found at all levels of Mexlco’s federal,
state, and munlclpal systems of administration, Virtually every postcolonial
goverhment of Australla, a sighatory to the International Covenant on Clvil
and Political Rights, has abad human rights record in regard to Its indigenous
population,

Goverhments also fall in thelr human rights obligations through simple ne-
glect or even complete lack of interest in the human rights of certaln groups in
thelr soclety. These are the everyday hwman rights problems that lack the shock
wvalue of wartlme atrocltles. For instance Jordan, one of the few Arab countries
where women vote and hold seats in parllament, sighed the Convention on the
Elimination of Discrimination Against Women (CEDAW) 1n the early 19905
but has hot managed to pass hatlonal leglslation to prevent hundreds, possibly
thousands, of “honor killings.” Even women who are the victlms of rape are
conisldered to have compromised thelr familles’” honor; fathers, brothers, and
sohs thehsee It as thelr duty to avenge thelr honhor, not by putsulng the perpe-
trators but by murdering thelr daughters, slsters, and mothers,

Thirty years after CEDAW was adopted by the UN General Assembly,
mothers Ih some Afticanh countrles still hold thelr young daughters down for
the ritual of female genital cutting even though natlonal criminal leglslation
1n some Afrlcan countrles prohibits the practice. China Is one of 138 coun-
tries that have sighed the UN Conhvention on the Rights of the Child (CRC),
but 1n Yunnan province alone 7,000 children have been trafficked as prosti-
tutes, beggars, domestics, and workers in garment factorles. It seems astound-
Ing that these human rights viclatlons occur 1n countrles that have reascnably
functlonal governments, adminlstrative structures, fiscal policles, and trade
relatlons with other countrles. When the atrocltles of war are added into this
plcture of everyday human rights neglect, the international human rights
problem looks overwhelming,

What do these fallures of human rights Implementatlon and enforce-
ment tell us about the world-scale phenomenon of human rights? If there
1s a disconnect between global human rights values and local human rights
Implementation, what 1s the cause? What might be its solutlon? Have Interna-
tlonal human rights advocates stalled in thelr march to civilize governments
and liberalize cultures? Why can’t international soclety have more Influence
on Individual governments, and why can’t international human rights have
mote influence on the actlons of individuals?
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Three Critiques of the International Human Rights System

The great unlversallst aspirations of the United Natlons are today ctitlclzed
from across the political spectrum. Critlques of Iiternational human rights fall
Into three categorles. Flrst, the “soverelghty critique” argues that the problems
of internatlonal human rights lie in the interhatlonal system itself. “Soverelgh-
tlsts” view any attempt to supplant the role of governments as doomed to fall-
ure. They would simply leave law 1n the hands of the state to be declded along
lines of natlonal interest. The second maln critique of Internatlonal human
rights arlses out of the role of civil soclety under globallzation. “Clvil socletists™
argue that the real human rights actlon in these days of globalization does not
spring from formal International and governmental institutions but rather from
newer Informal sources such as nongovernmental advocacy groups. Third,
“multiculturalists” argue that any attempt to institutionalize International stan-
dards 1n a multicultural werld is philosophically flawed and culturally divisive.

Sovereignty

In the Amerlcan legal academy there has been spirited, even acrimonlous,
debate about the relevance of International law Some scholars point to the
evidence of cngolhg human rights abuses in counttles that have sighed Inter-
national human rights treatles as evidence agalnst a worldwide human rights
trend. They argue that international human rights are nothing more than pelit-
lcal thetoric and that words and ideas lack the power to prevent mass atroclty,
Influence the behavlor of autherltarlan governments, ot alter sexist or raclst be-
llefs. For all thelr moral appeal, these skeptlcs say, International human rights
are nothing more than an empty promise that is Ighored by natlonal govern-
ments at will: human rights are merely notes 1n the margins of legal and politi-
cal debate, supported with zeal by few and Igncred by many.*

Such critlclsm of human rights has a long history. Niheteenth-century
French political theorist Plerre Proudhon described international law as “a
scaffolding of fictlons™ Likewlse, In nineteenth- century Great Britain, when
the legal reforms of legislative positivism sought to replace ideas of “natural
law™ with the transparency of written laws, Internatlonal law as an explana-
tlon of shared human values was ridiculed. Instead, law was portrayed as a
product of people’s habltual cbedlence to thelr soverelgn’s command. There
was ho room for a hormative order in Jeremy Bentham’s well-known scoff 1n
the 18605 that “Natural rights 1s simple nonsense: natural and imprescriptible
rights, rhetorical honsehse—nohsenhse upeon stilts.”™ Rights, he sald, are the
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product of laws created by soverelghs and leglslatures: “Right . . . is the child
of law: from real laws come real rights; but from lmaginary laws, from laws of
nature, fancled and invented by poets, rhetorlclans, and dealers 1n moral and
intellectual polsens, come Imaginary rights, a bastard brood of mohsters.””

Like Bentham critlquing natural rights, today’s soverelgntlsts argue that
there 1s no intrinsic noral valence to International human rights standards.’®
This critique polnts to the voluntary hature of interhatlonal human rights trea-
tles and the lack of International enforcement powers when human rights are
viclated. This analysis polnts out that states enter lnto treatles and other lnterna-
tional legal commitments only when 1t serves thelr particular natlonal interests,
When a government does translate Internatlonal human rights standards into
1ts own domestic legislation, 1t simply demonstrates the state’s internal politl-
cal agteements ahd hot a deeply shared bellef in the princlples of international
human brotherhood. Any cooperation among states on human rights problems
1s the serendipitous byproduct of rational acts of natlonal self-preservation.

Weaker states, under this analysis, slmply express International human
rights commitment because 1t locks good to the rest of the world. Such states
may have little else with which to negotlate with more powerful states: poor
countrles “trade” state soverelghty In obelsant hecesslty for economlc advan-
tages from richer ones. Soverelgntlsts say that the very ldea of an International
systemn of government 1s hormatively flawed and empirically wrong.® Interna-
tlonal human rights law Is merely feel-good rhetoric, an Instrumental exerclse
1n Internatlonal public relations.

This 1s an especlally strong argument for the Unlted States, which has often
declared its independence from the international legal system—especlally
since the terrorist attacks 1n 2001, The U.S. sometimes chooses toremain aloof
from the International human rights system rather than “surrender” state sov-
erelghty to International agencles. It has sighed neither CEDAW nor CRC.
In 2002 the U5, was a prominent human rights outller when It refused to
Join the treaty establishing the International Criminal Court (ICC). At other
times, however, Washington supports international human rights institu-
tlons, as when the US, 1n its role 1nthe UN Securlty Councll, agreed in 2005
to refer human rights atrocltles in the Darfur reglon of The Sudan to the ICC,
For soverelghtlsts, however, there Is no moral necessity for states to participate
1n the international human rights system. Rather, a government’s obligation
1s to Its own people, which may or may not dictate cooperating with broader
Internatlonal standards,
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Atlssue here Is the meanlng of state soverelghty: the assertlon that govern-
ments are the supreme legal authority within thelr ownborders, not subject to
International rules or institutions beyond them. Of course, the more a coun-
try cah use econhomlc and milltary means to achleve Its objectlves directly,
the less 1t needs to partlcipate 1n international human rights institutlons. The
more powerful a state, the more It can play the soverelgnty trump card.

“Civil Socrety”

While the soverelgnty critique challenges human rights optimists’ bellef in the
force of Internatlonal standards, a second critique questlons whether law 1s
the best tocl for advancing human rights improvements. Traditlonally, enthu-
slasts of the Internatlonal system had assumed that the gradual expansion of
the Internatlonal human rights treaty system would 1nexorably spread better
human rights through the agency of legal institutions. Evidence that Interna-
tlonal legal standards and human rights declaratlons cause governments to
chahge thelr behavior s hotly disputed, however.® Indeed, there 1s empirical
support for the lack of practical efficacy of international law generally and in-
ternatlonal human rights law in partlcular* Moreover It seems that countrles
with the worst human rights records ratify human rights treatles as often as
those with the best human rights practlces,

The “law” question 15 especlally relevant in conditions of globallzatlon: just
how Important can law be 1n a world where corporations seem more powerful
than governments, where nongovernmental organlzations seem to be more
effective agents of change than parllament or congress, and where mass medla
seemm to have supplanted the role of formal Institutlons? On some accounts
clvil soclety In a globalized world has dislodged law—both International and
natlonal—as an ordering device, Scholars who emphasize the role of clvil so-
clety when markets are globalized talk instead about global networks —gov-
ermmental, nongovernmental, and corporate—that perform the regulatory
functlons that used to be the role of formal politics and law.*

Some argue that globallzation has reduced, or possibly even removed, the
sallence of soverelghty, Instead placing soclal change 1n the hands of civil
soclety Global networks have displaced the state, 1t Is clalmed, overlaying 1t
with multiple decentralized networks that transcend natlonal borders.? These
scholars point to the multiple layers of relationships between states through
multllateral and bilateral obligations and reglonal and Internatlonal institu-
tlons, argulhg that international human rights norms are spread through
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persuaslonh and acculturatlon rather than through top-dewn legal coerclon.
Civll soclety, not law, 1s seen as the englne of change and the Implementer
of soclal preferences, so much so that it Is sometimes simply assumed that
human rights are natural components of a reasonable soclety rather than
distinctive norms.!'* As with the evidence about the efficacy of human rights
treatles, however, emplrical support for the replacement of law by global civil
soclety networks 1s deeply controversial While clvil soclety and mass medla
have added new layers of complexity to political and economlc structures, It
has yet to be established that these new dynamlics have overtaken or replaced
formal legal mechanlsms.

“Multiculturalism”

If the “soverelghty critique” from the political right questions the force of In-
ternatlonal law unless it serendipltously colncides with natlonal self-Interest,
one might expect that the political left would automatically be for nterna-
tlonal law. On the left, however, soclal theorlsts of pluralism and cultural
ldentlty can be equally susplclous of the universal princlples of International
human rights. Postmodernists critlclze International hwman rights as nalvely
papering over deep cleavages In cultural 1dentity and making false assertlons
of unlversal norms. Multlculturallsts would have the state protect rather
than erase conflicting vislons of human rights norms. Indeed, the “national-
15t” left would elevate group rights as defenses agalnst uhiversal norms built
on Individual rights. From this perspectlve Internatlonal human rights must
be treated with susplclon—there can be no one-size-fits-all approach to the
content of human tights. In the eyes of some, the absence of hon-Europeans
in the history of hwman rights philosophy has discredited the very ldea of
human rights as a universal norm that could underwrite legal rights. Human
rights are seeh as Irretrievably part of Western trlumphalism that reached its
apogee in colonlal Ideclogy.

The historical account of modern human rights is also a story of human
lnequality, shadowed by the colonlalist mission of clvilizing “benighted”
peoples. From the sixteenth to the twentleth-century international law legltl-
mlized the acquisition of huge swathes of the Amerlcas, Africa, and the Asla-
Paclfic reglon 1n a style of imperlal fundamentallsm that was supported by the
sclence of the day Anthropologists mnade clear distinctlons between “savage,”
“barbarlan,” and “clvillzed” peoples. In 1877 lawyer-anthropologlst Lewls
Henry Morgan wrote in the opening pages of his book Ancient Society, “It can
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now be asserted upoh convincing evidence that savagery preceded barbarism
1n all tribes of mankind, as barbarlsm Is known to have preceded clvilizatlon

. [and these] three distinct conditions are conhected with each otherina
natural as well as hecessary sequence of progress. . . . Democracy 1h goverh-
ment, brotherhood In soclety, equallty in rights and privileges, and universal
education, foreshadow the next higher plane of soclety to which experlence,
intelligence and knowledge are steadily tending ™

While the colonlzing West brought the constitutlve aspects of the human
rights traditlon—soverelgnty, constitutionallsm, and ldeas of freedom and
equality—thelr bellefs about anthropology effectively excluded non-European
peoples from human rights benefits.!” Instead, the West’s anthropologlcal as-
swmnptlons justified the legalization of unequal treatles between European and
noh-European peoples, with the consequence that it was completely “legal” to
acquire soverelghty over non-Eurcopean socletles by conquest.!®

The more recent relectlon of internatlonal human rights by some post-
colonlal countrles has led to suggestlons that hon-Western systems with dif-
ferent cultural underplnnings have an entlrely different set of human rights
prioritles. The skeptics of international human rights argue that much of the
human rights scholarship and activism seems driven by moral absolutlsm,
that aspirations for greater human dighity can only end in clashes between
competing vislons of the truth like the religlous disputes of past ages. Inter-
natlonal human rights are criticized for belng a pelitics of identlty that “al-
lows Inclusion only by assimilatlon or converslon.™® As Canadlan philosopher
Charles Taylor has polnted out, “we can’t asswme stralght off, without further
examinatlon, that a future unforced world consensus could be formulated to
the satlsfactlon of everyone In the language of rights ™

There could be no better example of this than the “Aslan values” debate.
The first prime minister of Singapore, Lee Kwah Yew, attacked the undetlylng
philosophy of human rights In the West for according primacy to the Indi-
vidual. Yew argued for a different Interpretation of huinan rights, understood
through Confuclanlsm. Aslanvalues, he asserted, put the soclal and economic
rights of the communlty before the rights of the individual. ! The Assoclatlon
of Southeast Aslan Natlons (ASEAN) countrles of Brunel Darussalam, Cam-
bodia, Indonesia, Laos, Malaysia, Myanmar, Philippines, Singapore, Thalland,
and Vietnam consplcuously overlook each other’s human rights abuses, refus-
Ing for example to sanctlon the rulers of Myanmar for thelr brutal crackdown
on the Buddhist monks who tock to the streets In September 2007 to dem-
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onstrate for political freedom or for thelr prolonged detention of epposition
leader Aung San Suu Kyl.

Answering the Critiques:
A More Complex Human Rights History

These are long-standing problems 1n the Western tradition of law, rights, and
International soclety. Each of these critiques polnts out valld and serlous flaws In
the current operatlon of International human rights. The very International In-
stitutlons that were created to pursue human rights appear undermined by some
of the core values and features that were part of thelr creation. Each of these crl-
tlques, when seen more precisely In its historlcal context, however, reveals that it
1s missing cruclal elements of the genealogy of human rights. Key pleces of the
human rights systen as 1t has eveolved remaln relevant today. The development of
International law over the past 500 years Is unquestlonably a blemished history,
but the human rights 1deals within that history are not fatally flawed Human
tights as a shared project across dissimilar cultures remalns a vlable vision,

Each of the three critiques overlooks a cruclal plece of the International
human rights Jigsaw. Although the soverelgnty critlque 1s a legltimate account
of the effects of natlonal power on International matters, other long-standing
features of the development of the International legal system also show a sen-
sibility that can only be described as a moral obligatlon towards people of
other states. The clvll soclety critique properly hotes the influehce of hon-
legal pressures on governments, but It 1s also clear that the proliferation of
nohgovermmental forms of actlvity has gone hand in hand with the creation
of legal frameworks. The cultural critique of human rights 1s a devastatingly
accurate account of misused Western power inthe colonles, but the history of
the Western rights traditlon Is also one of the desire to accommodate cultural
difference within overarching principles and institutions.

The drawback of each of these critiques 1s that none of them on Its own
offers a full account that encompasses law, soclety, and pelitics in philosophl-
cal history. I argue that once these developments are disentangled from their
history and thelr Ideclogy, key elements of the International human rights
systeln are mmore visible. A more careful analysis of the development of human
rights philosophy demonstrates that important values can be disaggregated
from a flawed history.

Desplte many fallures in thelr implementation, these 1deas have been
offered in the Western philosophical traditlon as far better alternatlves to
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slngular hatlonal 1nterests, inflexible legal institutions, and fixed 1deas of
human identlty. Ideas about self-determination, humanitarian interventlon,
cultural and ethnic difference, and rellglous diversity were all part of the
Interactlons between the Old Wotld and the New World that began in the
fifteenth century.® They have been part of the philosophlcal scaffolding of
empire from Its earllest days and need to be reemphasized in the contempo-
rary human rights story.

Recovering a Lost Philosophical Tradition

The conventlonal legal story about human rights starts with the end of World
War II, the Nuremberg trlals, and the Unlversal Declaratlon of Human Rights,
Traditlonal accounts of the philosophy of human rights have focused on the
political history of Eutope and the United States. This perspectlve emphasizes
International law as a development contiguous with the Enlightenment, the rise
of soverelgnty in the Peace of Westphalla of 1648, and the rise of individual
tghts In modern government. The history of individual rights Is therefore seen
to stretch from the contributlons of Thomas Hobbes and John Locke to the
English tradition of Individual freedom as the “birthright of the English peo-
ple)” to Jean-Jacques Rousseau’s articulation of individual French liberty and
the writings of Charles de Montesquleu and James Madlson that framed the
tradition of Individual freedoms in the U.S. Constltution.™

The law and the philosophy of human rights have a far longer and more
complex lineage, however, one that goes back to anclent Greece and Rome but
that 1n Enlightenment tlmes was deeply connected to Europe’s discovery of
the New World and to Europe’s own religlous wars. Its eatly principles were
constructed in the shadow of the Roman Catholic Church’s deslgns upon the
sowls of the heathens in distant lands, then came a steady drumbeat of laws
and policles that putrsued two often conflicting goals: reducing the influence
of Rome on Burope’s cominerclal activitles 1n the New World and Increasing
the clalms of European individuals for religlous freedom at home. Europe’s
rapld commerclal expanslon required hew rules to regulate the “rights” of
trade and navigatlon, establishing the earllest principles of the “open seas,”
unfettered by clalms of soverelgnty of other countries plylng the oceans. It
also heeded principles by which Eutope’s land grabs in the Amerlcas, Afrlca,
and Asla could maximlze profits and minimlze demarcatlon conflicts with
other Buropean nelghbors In the colonles. When it became clear that colo-
nilzatloh was bringing disease and depredation, as well as enslavement and
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outright massacre, to the far-flung satellites, rules were heeded to constraln
colonlalism’s worst excesses. International hwman rights began as two parts

greed and onhe part compassion.

Cultural Differences While European evangellsm, varaclous trade, and preda-
tory slave actlvitles still reverberate in contemporary postcolonlal socletles,
these actlvitles were criticlzed by scme in Burope as early as the sixteenth
century.® Of coutse It had always been khown that other lands had differ-
ent cultures, and traders had been dealing with this fact for as long as goods
had moved along the Silk Road. After the discovery of the Amerlcas, how-
evel, Portuguese and Spanish explorers and conquerors wanted to stake thelr
clalms to the new hemlsphere’s resources in ways that thelr competltors in
Europe would acknowledge and respect The Roman Cathollc Church saw
non-Christlans as having ho souls, which meant they could not be sald to
own thelr lands and so could be enslaved with Impunity. When news reached
Europe of hideous violence inwhat 1s now Latin America, however, it became
clear that the subjugatlon of distant lands and peoples was produclhg serlous
polltical, soclal, and legal problems. Spanish Catholic clerlc Franclsco de Vito-
rla mounted an eloquent defense of Indlan rights in his 1532 De Indis lecture,
argulng agalhst enslavement of the hatives whom most Europeans belleved
were “slaves, sinners, heathens, barbarlans, minors, lunatlcs and anlmals ™
Golng agalnst the status quo, Vitorla discerned humanity in the indigenous
population: “they are not of uhsound mind, but have, according to thelr kind,
the use of reason. . . . They have politles which are orderly arranged and they
have definlte marrlages and maglstrates, overlords, laws and workshops, and
a system of exchanhge, all of which call for the use of reason; they also have a
kind of religion.”s

In the end, however, Vitorla's protests did nothing to slow Spaln’s—or Por-
tugal’s and other countrles’—colonlzation of Latln Amerlca. In a sad twlst
to the only compasslonate aspect of what was otherwise a ratlonallzatlon for
cohiquest, the ascribing of Eurcpean-like ratlonallty to the natlves was Instru-
mental In destroylng thelr culture. While Vitorla argued for the right of the
Indians to retain thelr own religlon and to own thelr land, his attribution of
reason to the Indigenes was a double-edged sword. As soonas they elther con-
verted to Christlanity or used force to keep Spanlsh traders from exerclsing
Spaln’s “natural” right to roam freely over the land for the purposes of trade,
the local populations Incurred elther the “protectlon” or the wrath of the
Spanish crown. The arguiment for unlversal humanlty brought the indigenhous



16 The Human Rights Problem

peoples up from thelr subhuman status but also justified the Spanish empire
through legal arguments that dellvered the “natives” Into the Jurisdictlon of
thelr colonlzers.

Religious Tolerance Religlon in Europe also played a central role in the devel-
opment of human rights. When Alberlco Gentill, a sixteenth- century writer
fled Italy because of his Protestantlsm, he went to England where Protestant-
1sm was taking hold. Ultimately, he became a professor of law at the University
of Oxford and advised Queen Elizabeth [ on the principles that ought to apply
to military engagement with the Spanish Armada. The brilllance of Gentill’s
works, which became classics of internatlonal law, 1s that he wrote of the world
as a communlty comprised of a single human race—not Christlans and “oth-
ers,” who held alternative religlous bellefs. He argued for more compassion in
tlmes of war. [n a time when wat was only fought to secure tertltory or spread
religlon, he was one of the first to argue for war In the name of humanitarlan
Interventlon, or, as he put 1t, “to right human wrongs.™* Gentills thinking
prefigured military interventions 1n the hame of human rights in the latter
half of the twentleth century by insisting that a soverelgh should nelther rule
by fear nor have absolute discretlon over cltlzens.™

Gentll!’s light to Protestant England from Cathelic Italy in 1580 was the
Impetus for the trenchant critiques of religlous intolerance that he dellvered
as a professor of clvil law at Oxford. This sentiment took root in England over
the next century as freedom of consclence. The struggle between Cathallcs
and Protestants 1n England led ultimately to the establishment of parllamen-
tary supremacy over monarchical rule after the Glorlous Revolutlon 1n 1688,
which removed the part of the English monarchy’s power that had beenbased
on its “divine right”™ to rule.

Death and destructlon through warfare and conquest was the problem of
thelr time, and Vitorla and Gentill were among the first European philoso-
phersto lambaste the human rights violators who acted in the name of religlon
and territorlal expansion. The slow separatlon of church and state had begun
butwith the paradox that a more secular universallaw of rights sharply differ-
entlated between European “clvilized” peoples and non-European peoples.

As clvil war In Europe and viclent conquest overseas continued, scholars
crafted rules that would tle the hands of kings and princes and limit the
extent of clvillan suffering, Flrst Gentill then Dutch se paratlst Hugo Grotlus
developed Ideas about the legal conduct of war. Grotlus lived at the time of
the Eighty Years’ War between Spaln and The Nethetlands and the Thirty
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Vears’ War between Cathollc and Protestant Buropean countrles. He wit-
nessed slaughter, disease, and destruction that wiped out 15-20 percent of
the total population of what s now Germany. The work of Grotius sighaled a
fundamental shift from earlier writings oh International law that has shaped
Its contours ever since. Although both Gentill and Vitorla had claimed that
thelr writings for the most part merely systematized the growlng number
of customs, usages, and state practices that had developed over the previous
centurles, Grotlus made the distinctlon between the natural law, Jus natu-
rale (the Justification for his rules) and jus gentlwm (the customary law of
natlons). Jus naturale rests upon baslc metaphysical principles of religlon
and divine authorlty, but customary law Is quite different. It simply Justl-
fies International law through describing the practice of states and the con-
duct of international relations, as evidenced elther by informal customs or
forced treatles. While assuming universal humankind, Grotius also prefig-
ured posltlvism, the new polltical theory that would explain the steady rise
of the hatloh-state and 1ts increasingly absolute clalms to legal and political
supremacy from the latter part of the eighteenth century to the early part of
the twentleth.

Selective Compassion  All three of these early scholars of International law—
Vitorla, Gentill, and Grotius—seem to have been genuinely motivated by hu-
manitarlan cohcerns. They were grasping for a wider vlew of human values
beyond elther blind cbedience to the church or fearful self-defense of terri-
tory, towards a vlew that included protecting the weak from those more pow-
erful according to higher principles.® This became the theme over the next
celitury, and law was Increasingly seen as the leavening Influence between
chaos and order. Against Thomas Hobbes’s 1dea of the all-lmportant sover-
elgh—hls “Leviathan”—German philosopher Samuel von Pufendorf also ar-
gued that “Any mah must, Inasmuch as he can cultivate and maintaln toward
others a peaceable soclality that Is conslstent with the natlve character and
end of humankind in general™* Law was the key to malntaining soclability:
“What would men’s life have been ke without a law to compose them?” “[A]
pack of wolves, llons, or dogs fighting to the finlsh,” he concluded. * It was a
vlew that spread through Europe and then to the American founders Ham-
lton, Madlson, and Jefferson as thelr formulation of the role of rights in the
new republic.

Nonetheless, these compasslonate arguments applied to just a tiny per-
cehitage of ahy population, Privilege rather than ahy fundamental moral
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equality recognlzed by law was the doorway to political life. Although soclal
conditlons and the human rights agenda Improved during the Enlighten-
ment, In fact many pecple did not quallfy to recelve the freedoms guaranteed
by the Eurcpean and American declarations of rights. Property ownership
and private wealth were both formal and Informal prerequisites to polltical
participatlon. Despite the advances made In fundamental rights such as the
right to life and freedom of opinicn, civil Inequality remalned prevalent
“Freedom” and “liberty” were written about In neutral terms, but these prin-
clples only applied to those eligible to vote—Initlally, propertled white men ™
The position of women in soclety still remalhed unequal to that of men, even
1n England, where women had more human rights than in any other part
of Burope. Granting minority rights and freelng all repressed natlonalltles
throughout Europe was theoretically part of the French revolutiohary agenda,
but although Napoleon did much to spread these ideals during his conquests,
real conditions lagged far behind. *

Human rights in the Western tradition were crafted to sult a particular set
of historlcal conditlons: Burope’s new emergence at the center of global mill-
tary and economlc power abroad and religlous schisms at home. The Euro-
peah particularlty can seem shocking to those familiar with the rich history of
eatller systems of bellef cutside Europe, yet little or nothing of non-European
moral philosophy was deemed relevantby the men of the Enlightenment.’”

Abolition of Slavery There was ohe development in this eatly period that dem-
onstrated the potentlal of human rights to be a truly global movement. When
the French clvil code was translated into English by an anonymous barrister
1n the Inns of Court Ih London 1n 1804, 1ts advancement of the legal status of
homosexuals, slaves, and Jews struck a chord with the Britlsh Quakers, who
had for years been advocating for an end to the slave trade. Buropean expan-
slonlsm had massively stoked the trade because the colonlal powers relied
upon slave labor both at home and in the colonles, and alsotrafficked 1n slaves
as part of thelr commerclal enterprise with one another. By the middle of the
elghteenth century, British ships were carrylng about 50,000 slaves a year and
the trade was bringing in huge profits.

Philosophical opposition to slavery had been rising since Viterla’s day.
From France, Montesquleu’s L'esprit des lois (The Splirit of the Laws) had a
powerful influence over the early U.S. slave abelltlonlst movement.’® In Great
Britain philosophers such as Adam Smith opposed slavery on both eco-
nomic and moral grounds. In the Wealth of Nations Smith wrote: “From the
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expellence of all ages and hatlons, [ belleve, that the work dene by free men
comes cheaper in the end than the work performed by slaves. Whatever work
he does, beyond what 1s sufficlent to purchase hls own malntenance, can be
squeezed out of him by viclence only, and hot by any Interest of his own.”® In
his Theory of Moral Sentiments, he wrote: “[Itls cruel] . . . to reduce them [cap-
tured Indlgenous people] Into the vilest of all states, that of domestlc slavery,
and to sell them, man, womman, and child, like so many herds of cattle, to the
highest bidder in the market.™®

Yet the slave trade continued untll years of wars made Inroads on the eco-
nomlc uhderpinnings of slavery, especlally on the business interests of pat-
tlcular Britlsh members of Parllament. Finally, twenty-five years of advocacy
by the Quakers and the English Evangellcals was recognized in 1807 when
Parllament outlawed the slave trade within the British Empire, autherlzing
the navy to collect fines for any slaves found on British ships. With ships ac-
tlve In every ocean, the Britlsh Navy became a de facto Internatlonal police
agency charged with monltoring and enforclng the first international human
rights campalgn,

As a global campalgn 1t had extraordinary success. In 1833 Parllament
passed the Abolltlon of Slavery Act and provided £20 milllon 1n compehsa-
tlon to the slaveholders. France abolished slavery in its colonles after the 1848
revolutlon, and Tsar Alexander IT emanclpated Russla’s fifty milllon serfs in
1861. Desplte these international successes, it tock a bloody civil war finally
to abollsh slavery In the U.S. Until the US. Civil War the majority of bills
concerning slavery were more concerned with the economy than the rights
of the slaves. A proposalin 1839 by Congressman Johh Quincy Adams to end
slavery falled. It was not untll 1863, two years Into the Clvil War, that Pres,
Abraham Lincoln Issued the Emanclpatlon Proclamatlon. Like the abeolitlon
of slavery Inthe UK, the U.S. abolitlon of slavery resulted from a combination
of economlc factors and meral sentiment. The Thirteenth Amendment to the
Unlted States Constitution was finally passed In 1865 to guarantee the perma-
nent abelltlon of slavery and the rights of newly freed slaves. It was followed
by the Fourteenth Amendment to protect the clvil rights of former slaves and
the Fifteenth Amendment, which banned raclal restrictions on voting.*

Of course these momentous events did not eradicate “state-sanctloned”
slavery. Indeed, the trade had created new economles: some African natlons
had prospered so much through the slave trade that they sent tribal leaders
from the Gambia, Congo, and Dahomey 1n delegatlons to London and Patls to
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protest Its abolltlon 1n its very eatllest days.* The Dutch system of coerced labor
1n its East Indlan (Indoneslan) colonles contlnued until the 1880s, and slavery
similarly persisted In parts of France’s African colonles until the 1940s,

Children's Rights Conhcern about children’s human rights began in the same
way as the movement for the abolitlon of slavery. Indighatlon over the plight
of child labor in factorles and coal mines was a rallylng point for progres-
slve forces throughout Europe, leading ultimately in the mid-1800s to Brit-
1sh, French, and Amerlcan legislation for the protection of children** As the
Industrial revelution progressed, many European countries passed leglslation
to nake elementary educatlon unhlversal and compulsory.**

In the global context these were modest successes,® yet they demonstrated
two things. Flrst, an International publiclty campalgn telling the public about
human rights harms could result in legal change. Most people in Europe had
known nothing of slaves’ conditlons on the ships and the plantatlons or the
plight of seven-year-old children in the mines. Once they knew, political
movements for reform developed momentum that blossemed into new ha-
tlonal legal standards. Second, a growlng consensus 1n Europe about core
human values of individual freedom and agency was paying off in increased
Internatlonal legal cooperation. Transhatlohal activism about slavery sparked
International organizations such as the Eight Power Declaration of the Con-
gress of Vlenna, the French Soclété des Amls des Nolrs, and the Britlsh and
Forelgh Antl-Slavery Soclety™ Human rights ideas within states were Influ-
enclng ldeas across thelr borders.

Early Principles of Humanitarian Intervention Notiohs of humanitarian in-
terventlon began with ideas of “mutual ald” in the elghteenth century, the
samme tlme the first suggestlons of reglonal and international confederations
of states were advahced.*” German philesopher Christlan Wolif wrote 1n The
Law aof Nations In 1749 that all the countrles of the world together make up
a “supreme state” that ought to have its own right to promulgate laws for
the universal good. Walil’s 1dea was that Just as people are free and equal
before the law, so Individual countrles ought to be free and equal parts of the
supreme state of the world.* Writing in the mid-eighteenth century, Swiss
Jutlst Emerich de Vattel popularized Wolff 1n his own work, also called The
Law of Nations.® It became especlally influential in the Unlted States because
of Its parallels with the Declaration of Independence. Like Wollt, Vattel as-
serted the equallty and soverelgh Independence of states. Just as individuals



