OME

The Undeniable Appeal of Originalism

Originalism, the theory that the Constitution should be interpreted accord-
ing to the meaning or intent of the drafters, has great appeal to Americans.
At one time closely associated with the conservative movement, originalism
is now commonly held as an important, if not the exclusive, device for in-
terpreting the Constitution. This has not been our historic practice. Over
thirty years ago, Munzer and Nickel (1977, 1020) wrote that “one does not
have to dig very deeply into the literature of American constitutional law to
suspect that many constitutional provisions do not mean today what their
framers thought they meant.” Yet originalism still has great appeal.

A large number of Amecricans say they belicve that Supreme Court jus-
tices should interpret the Constitution solely based on the original inten-
tions of its authors (Greene zo09c, 695-696). In the legal academy, the
amount of ink devoted to originalist theory is enormous. The revival of
originalism is evident at the Court level. One quick survey found that in
1987 analysis of history figured in only 7 percent of the constitutional cases,

i
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but by the zoo7 term historical analysis was involved in nearly 35 percent
of the opinions (Sutton zoog). While still representing a minority of cases,
the trend line appears strong.

There was a time when originalism was considered “dead” and “trounced
by many academic critics” (Barnett 1999, 611). One of today’s leading origi-
nalists declared that if “ever a theory had a stake driven through its heart,
it sccms to be originalism” (Barnett zoo4, go). The theory was “rebooted,”
though, and surged in popularity. Conservative academics developed new
and more persuasive theories for reliance on originalism. The approach has
scen much greater attention in law schools in recent years (Ryan zoo6). At the
court, some claim that “the originalists have prevailed” (Smith 2004, 234).

Originalism has now gone beyond its conservative “base,” and conserva-
tive béte noire Ronald Dworkin proclaimed some time ago that everyonc
should be an originalist (though his application of the theory differed dra-
matically from that of other originalists). One often hears the claim that we
arc all originalists now. Indeed, in her 2010 hearings on her Supreme Court
nomination, Elena Kagan reported that “we are all originalists.” Resecarch
reveals a dramatic increase in recent vears in law review articles focused
on originalism and in the usc of certain originalist sources by the Supreme
Court (Ginsburg 2010).

While originalism long had severe critics in the academy, especially
among liberals, this secms to be changing. In addition to Dworkin, Yalc's
Jack Balkin has come out for originalist interpretation (Balkin z009), and
other leading liberal scholars go along, at least to a degree. The position is
not universal, as a number of law professors reject originalism, with a re-
cent article calling it “bunk” (Berman z200g). However, most concede that
originalist interpretation is at least sometimes useful, and many argue that
it should serve as the primary basis for constitutional interpretation. The
theory is certainly in the contemporary debate over proper interpretation.

The discussion over the use of originalism has largely focused on theo-
retical debates, sometimes delving into great linguistic detail. This book
does not focus on the theory of originalism, on which countless articles
and books have been written. Rather, I focus on the practice of originalism
and how that informs us of the value of the approach. Some understanding
of underlying theory of originalism is important, though, to evaluate the
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practice. The theoretical argument for originalism obviously has a pro-
found appeal.

The appeal of originalism may be viewed as a sign of respect to the con-
stitutional framers. Madison, Jefferson, Hamilton, and others arc held in
very high regard today. Ron Chernow (2010) has observed: “In the Ameri-
can imagination, the founding era shimmers as the golden age of political
discoursc, a time when philosopher-kings strode the public stage, dispens-
ing wisdom with gentle civility.”

Americans may treat the founders as giants or saints who created for us
the Constitution that formed the backbone of our nation. There has been
an “almost religious adoration” of the framers (Miller 1969, 181). Accord-
ingly, some among the public suggest that the Constitution should be inter-
preted according to the founders’ intent for it. The Constitution becomes
our sccular idol and the founders the prophets.

This simple theory is tantamount to ancestor worship and is hard to jus-
tify. Today's originalists commonly reject the approach. Originalism is “not
driven by fawning ceclebration of historical figures” (Whittington 1999,
157). The Constitution and its framers certainly were flawed. The accept-
ance of slavery is the most prominent cxample of the framers’ shortcom-
ings, but there arc others as well. The lack of rights for women is another
major cxample of where the framers’ views appear somewhat embarrassing
in retrospect. And originalism is not limited to the original framers but
would also extend to the later amendments to the Constitution.

Comments at the time suggest that individual framers were not them-
sclves so chamored with the wisdom of other framers. Jefferson said that
Hamilton’s practice was “a tissuc of machinations against the liberty of the
country,” while Hamilton said Jefferson was not “mindful of truth” but a
“contcmptible hypocrite.” Hamilton said of John Adams that he was “morc
mad than I ever thought him and I shall soon be led to say as wicked as he
is mad.” Of course, Adams said that Hamilton was “devoid of every moral
principle.” It docs not sound as if they had great trust in the judgment of
their fellow framers.

Nor was it clear that the framers themselves favored an originalist inter-
pretation for their Constitution. Some rescarch into the period suggested
that the framers did not expect that future interpreters of the Constitution
would rely on the framers’ purposes and expectations (Powell 1985), though
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these findings arc contested. The framers carcfully debated the language
of the Constitution and clearly thought that the text, rather than their par-
ticular intentions, should govern. Madison wrote in The Federalist No. 14:

Is it not the glory of the people of America that, whilst they have paid a
decent regard to the opinions of former times and other nations, they have
not suffered a blind veneration for antiquity, for custom, or for names, to
overrule the suggestions of their own good sense, the knowledge of their

own situation, and the lessons of their own experience?

Such textualism, though, can be considered a form of originalism. Our
lecading framers do not scem to embrace originalism. The most compelling
evidence of this scems to come from James Madison himself. He was origi-
nally convinced that the Constitution did not authorize a national bank but
later changed his mind, in light of legislative precedent and his apprecia-
tion of the value provided by the bank to the nation (Dewey 1g71). In this,
Madison plainly embraced a “living Constitution.” Of course, this critique
applics strongest to reliance on original intent, and today’s originalists have
a different approach, as will be explained in the following pages.

Had the framers wanted originalism to be the standard, they could have
said so explicitly. At the very least, they could have provided a record that
made the original intent as clear as possible. They did none of this. Madi-
son took notes during the Constitutional Convention but did not make
them public, as would be expected if he thought they should have author-
ity. Records of the ratification debates on the Constitution are also quite
incomplete.

At the time of the Constitution’s creation, it appears that the standards
for legal interpretation did not rest centrally on the intent of a law’s crea-
tors. Hans Baade’s historical analysis suggests that it was the “universal
practice” of courts at the time to look only at the text of an act and “never”
resort to the “debates which preceded it” (1991, 1010).

The worship of the framers cannot supply the basis for originalist inter-
pretation, though onc suspects that it influcnces many of today’s original-
ist impulses. The framers were great men in many ways but certainly not
beyond reproach, and they realized this. A greater justification is required
for originalist interpretation.
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There is a very cynical position on the appeal of originalism. Jamal
Greene attributes its appeal to its simplicity, its catering to populist suspi-
cion of legal elites, and cultural nationalism (2009c). This surely explains
some of its appeal to the gencral public, as originalism is casy to understand
and the public is intermittently nationalist and populist. Post and Siegel
(2006, 527) suggest that originalism is “so powerfully appealing because
conscrvatives have succeeded in fusing contemporary political concerns
with authoritative constitutional narrative” that is “driven by a politics of
restoration, which encourages citizens to protect traditional forms of life
they fear are threatened.”

These motives doubtless underlic some of the public support for origi-
nalism. Alternatively, originalism may simply appeal to a “populist taste for
simple answers to complex questions” (Berman zoog, 8). One cannot fairly
cxpect the broad general public to appreciate nuances of legal theory. To
prevail in the academy and in court, however, originalism needs a stronger
basis. Various academic originalists have provided this basis, relying on
more robust justifications for originalism.

A stronger casc for originalism is simply that reliance on originalism is
required for legal decisionmaking. The Constitution, like other legal mate-
rials, is a text. When interpreting another legal text, such as a statute, it is
typical to use the meanings of its words at the time of its enactment. Many
judges look beyond the words of the statute to the legislative history, to at-
tempt to discern the intentions of those who drafted and passed it.

This is considered simple legal fidelity (Solum 2008). The interpretation
of any legal material relies on its text. Balkin (z007) argucs that fidelity to
the Constitution as law must mean fidelity to the words of the text. The
words govern. But the meaning of words 1s impossible to discern outside
their “linguistic and social contexts” (Brest 1980, z07). Originalism pro-
vides this context. A text is generally interpreted according to the meaning
of its words at the time they were expressed. A legal text remains bind-
ing until it is repealed or amended. The constitutional text is that of the
framing cra, as amended. The framers adopted a written constitution, in
contrast to England’s more amorphous judicially constructed constitution.
This was at least in part in furtherance of a desire for stability of interpreta-
tion. The drafters believed that the judiciary could not be trusted without
a clear governing text (Whittington 19g9). The drafters chose their words
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carcfully, trying to anticipate future circumstances, so that they could last
(Gillman 19g7).

The change in a word’s meaning over time should not alter the inter-
pretation of its carlicr meaning. When a law continues in force over time,
so does the original meaning of its words. If a nineteenth-century novelist
referred to a person as “gay,” meaning cheery and pleasant, that character
should not now be considered to be attracted to the same sex simply becausc
the meaning of the word has evolved. Similarly, a statute retains its original
meaning until it is repealed or amended. The word counterfeit once meant
authentic, and the word #wfw! once meant great, but we would not change
the meaning of an old statute because those words have transformed their
meaning. James Madison noted that the “meaning of the words” contained
in the Constitution might change, but the mecaning of the Constitution
itself should not (Whittington 19gg, 58).

Justice Holmes dissented from this vision when he wrote: “A word is
not a crystal, transparent and unchanged; it is the skin of a living thought
and may vary greatly in color and content according to the circumstances
and the time in which 1t is used” (Town v. Eisner 1918, 425). Even original-
ists recognize that the circumstances are relevant to the correct application
of a word, but they would maintain that the word keeps its fundamental
meaning.

The Constitution refers to guarantecing cvery state a “republican” form
of government. This is appropriately interpreted, according to the original
meaning, to mean representative government, not government by today's
Republican Party (Balkin z007). The constitutional reference to “domes-
tic violence” is not speaking of spousal abuse but of internal insurrection
(Solum zoo8). There are plenty of other examples of this phenomenon.

Originalism simply calls for the legal text to be interpreted according to
its then contemporary meaning, which is a standard approach to legal or
other forms of textual analysis. The process of interpretation arguably calls
for nothing clse. The framers apparently believed that the Constitution
“should be construed to have the meaning attributed to it by some group of
persons at the time it was drafted and adopted” (Clinton 1987, 1206). James
Madison said that the “truc meaning” of the Constitution was that “given
by the nation at the time of its ratification” (Dewey 1971, 39).
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For a leading current originalist, Randy Barnett, the “intuitive appeal of
originalism rests on the proposition that the original public meaning is an
objective fact that can be established by reference to historical materials”
(zoog, 660). If so, constitutional interpretation becomes a question of fact,
not onc of indeterminate values. Some originalists would maintain that
theirs is “the only way to ensure that the Constitution is really law” (Sun-
stcin 2003, 54). Richard Posner (2000, sg1) suggests that the “only good
reason for originalism is pragmatic and has to do with wanting to curtail
judicial discretion.”

This is a “rule of law™ justification. Without originalism, we have the
rule of men and women, specifically the rule of Supreme Court justices.
Strictly speaking, judge-created law does not violate the rule of law. The
common law is characterized by such judicial discretion, and it is not gener-
ally considered contrary to the rule of law. But Justice Scalia suggests that
the discretion of the common law is less lawlike than ruling by more rigid
tests and that such discretion is inappropriate in the constitutional context.
There is no constitutional or other legal authority for justices to create
whatever law thev desire.

Ultimately, the case for originalism thus appcars to be that of the rulc of
law (Griffin 2008). The constitutional text 1s the law. If judges do not follow
its meaning, they are promoting a rule of judges rather than a rule of law.
Only the original meaning, in this view, produces truly lawful decision-
making. Bevier (1996) suggests that nonoriginalism is a corruption of the
rule of law itself. The rule of law basis for originalism docs not make claims
about the normative legitimacy of the law, though. Although rule of law is
presumably better than no rule of law, its value depends on the legitimacy
of the substantive law that it is enforcing. To strengthen its hand, original-
ism has turned to democracy as a justification for its constitutional law.

Originalism has been considered necessary for true democracy of
popular sovercignty (Whittington 199g). The American people exercised
democracy to create a Constitution, and its commands should be given ef-
fect. This is the basis for the Constitution’s legitimacy (Farber 198g). The
Constitution was ratified through a democratic process (though democracy
of the time was surcly imperfeet), and it had no foree until this time of
ratification. Democracy implies that democratic actions that become the

law remain effective until legally repealed. Originalism is said to be the
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only means of interpretation that is faithful to what the people democrati-
cally agreed on (Whittington 19gg). Allowing unclected justices to alter
that popularly agreed-on meaning is to make the justices sovereign, not the
pcople.

The Constitution can be altered through a democratic process of con-
stitutional amendment. Amendment is challenged as a democratic process
for constitutional change because as few as thirteen states can block such an
amendment, no matter how small their relative population might be. While
amendment is difficult and requires more than a simple majority, such
supcrmajority requirements may be democratically beneficial (McGinnis
& Rappaport 2007). Any other method of alteration of the original meaning
arguably undermines democracy because it denies people the democratic
right to make rules (such as the requirements for constitutional amend-
ment) that will be applied in the future.

Originalism could be viewed in tension with democracy. It appears to
cxalt, in some cascs, the ideas of those who died hundreds of years ago over
current individuals (the “dead hand” problem). There is little theoretical
reason to assume that contemporary Americans necessarily consent to all
the terms drawn up in the cightecenth century. Richard Posner (1990, 138)
argued that to be “ruled by the dead hand of the past is not self-government
inany sense.” The nature of American constitutional governance sometimes
prevents current majoritics from cffecting their preferences on policices, de-
manding the difficult process of constitutional amendment for change. Earl
Maltz, a defender of originalism, described democracy as “the most popular
defense” for the practice but also the “casicst to dismiss” (1g87b, 776—777).
The Constitution itself has various antimajoritarian aspects, not least the
procedures for its own amendment.

Given the acecptance of a Constitution, though, this criticism of origi-
nalism is incomplete. In practice, rejecting originalism permits the orig-
inally enacted meaning of the Constitution to be altered by some other
cntity. In today’s system, the judiciary, particularly the Supreme Court,
decides matters of constitutionality. The Court, though, is not account-
able to the electorate but was made independent of the people. Any judicial
changes to the original meaning, thercfore, lack a democratic imprimatur.
Morcover, permitting judicial modification of the Constitution arguably

disrupts the separation of powers conceived at the time of ratification. A
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sct historical meaning with possible amendments could be considered more
democratic than one set by judges. This conforms to the belief that “of-
ficials charted with interpreting or enforcing the law should not usurp the
authority of those charged with making it” (Bassham 199z, g3).

Perhaps the fundamental appeal of originalism is the fear that “if judges
don’t follow the original understandings, they will be free to do whatever
they want” (Strauss 2008, g73). A central concern of originalism “is that
judges be constrained by the law rather than be left free to act according
to their own lights, a course that originalists regard as essentially lawless”
(Smith 1989, 106). The “best responsc” to judicial discretion is to “lash
judges to the solid mast of history” (Whittington 2004, 569).

Authorizing Supreme Court justices to “do whatever they want” is gen-
crally regarded as an undesirable thing. It gives them a governmental power
contrary to their role that is difficult to justify. Such authorization appears
to create rule by “philosopher-kings” unconstrained by clectoral account-
ability. Morcover, it surcly undermines stability and other values of an ef-
fective legal system if the justices may alter the content of controlling law
at their whims. The prevention of this practice is considered crucial to the
rule of law and a central justification for originalism.

From this position, the actual intent of the framers themselves about
originalist interpretation is not relevant. The framers might have actively
opposcd originalism, but that would not refute the contention that the rule
of law requires an originalist interpretive practice. It is commonly recog-
nized that the framers’ desire that their personal intent be followed docs
not necessarily dictate our method of interpretation (Bassham 1ggz). Cor-
respondingly, their desire that their personal intent not be followed should
not dictate our decisions. If we believe that the rule of law or democracy
requires originalism, it scarccly matters that the framers modestly rejected
the approach. If the original understanding were unwise or even deemed
morally wrong, originalism says that is nonectheless the law, to be applied
until it is changed.

A related defense of originalism is that of fairness and neutrality (Maltz
1987). Since the carly twenticth century at least, Americans have been
somewhat skeptical of the Supreme Court and its motivations. The justices
sometimes appeared more as politicians, making rulings driven by their
ideological preferences rather than by the law. Because the justices have life
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tenure and cannot be held accountable in clections, and because constitu-
tional decisions cannot be overridden by clected officials, Supreme Court
decisionmaking has intermittently frustrated many Americans. Judges
sccemed to have overstepped their proper bounds and assumed inappropriate
political power. A modern survey of historical analysis at the Court has sug-
gested that it has checked the excesses of both ideologics (Richards 1gg7).

Reliance on originalism would professedly control such judicial activ-
ism. Justices would defend limits to government power but defend only the
rights that the framers identified in the Constitution. New rights would
not be cstablished out of penumbras. This view applics only to the Bill of
Rights, however. It is plausible that originalism in the interpretation of the
Articles could produce more activist decisionmaking, such as holding that
the Commerce Clause does not authorize certain federal actions, making
them unconstitutional. This potentially could radically alter federal gov-
crnment action.

Even with respect to the Bill of Rights, the Ninth Amendment provides
an open-cnded text that could encourage an originalist to expand the in-
dividual rights protected by the Constitution in a fashion that could be
labeled as activist. The argument for restraint commonly presumes that the
fundamental content of originalism is in fact restraintist, without providing
much support. The better case is that originalism preserves the rule of law,
whether activist or restraintist. To the degree that this produces undesir-
able results, it is for the people to change them through democracy.

Some surely defend originalism for nonneutral grounds, though, believ-
ing that it will produce their desired conservative results. In this theory,
originalism was not successful because of its objectivity or certainty but
because of its purported conservatism. Some viewed liberal jurisprudence
as “a form of corruption that has degraded the wisdom and virtuc found
in the Constitution’s original conception” (Levin 2004, 10g). Rather than
truly defending originalism, though, this position simply uses the theory as
a convenicnt instrument for ideological objectives.

The Reagan administration pushed for originalism specifically to coun-
ter the Warren Court’s liberal decisions. These decisions were viewed as
pursuing a liberal agenda independent of what the Constitution truly dic-
tated. The theory was “politically attractive” because it “implied conserva-

tive policy results as opposed to the prior wave of liberal Supreme Court
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decisions” (O'Neill zoos, g). At this time, originalism became a vehicle for
the mobilization of conservatives (Post & Sicgel 2006). This conservative
originalism, though, collapsed back into the case against “judicial activ-
ism.” The conscrvative critics objected that the Warren Court had gone too
far in protecting rights.

Originalism’s carly conservative following resulted from a desire for ju-
dicial restraint. Raoul Berger, perhaps the ur-originalist, complained that
the Court was usurping power by failing to follow the original under-
standing (1983). Conservatives opposed Warren Court decisions invalidat-
ing statutes as judicial activism and contended that originalism would not
have justified such decisions. For Ed Meese, “a jurisprudence of original
intent was cssential to judicial restraint” (Greene zoogb, 680). He “under-
stood originalism as a way to limit the reach of constitutional adjudication”
{O'Neill 2005, 157). Originalism, for example, arguably provided no basis
for reproductive rights of the sort found in Ree v Wade. According to Rush
Limbaugh, the “only antidote” to “judicial activism is the conscrvative ju-
dicial philosophy known as originalism.” This is also the originalism of
Robert Bork.

Some of the most prominent contemporary originalists, however, reject
judicial restraint as an argument for originalism. Earl Maltz (1994) sug-
gested that originalism was not necessarily consistent with more judicial
restraint. They may criticize judicial “passivism” for failing to strike down
legislation that violates the Constitution (Whittington 199g). Randy Bar-
nett believes that originalism should be used assertively to limit the federal
government’s legislative actions. For these leading originalists, originalism
may be a tool for aggressive judicial activism in order to return the inter-
pretation of the Constitution to its roots. Many of today’s originalists com-
monly believe that the power of the federal government has far outstripped
its constitutional bounds.

Reagan-cra originalism was motivated in part by the Supreme Court’s
cxpanded recognition of individual rights and invalidation of democratic
action (O'Neill zo05). Many of today’s leading originalists, though, urge
more cxpanded recognition of individual rights and invalidation of demo-
cratic action. Randy Barnctt, for example, urges greater judicial activism
in support of individual liberty, in direct opposition to the originalist phi-
losophies of Bork and Scalia (Barnett zoo05). His originalism is said to be
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“the antithesis of the originalism of Scalia, Bork, and the many others who
seck to preserve democratic rule by limiting the scope of judicial power to
interfere with the output of democratically clected legislators” (Colby &
Smith zoog, 256).

Whether restraint characterizes originalism is questionable. Consider
the voting pattern of the two justices most associated with the originalist
philosophy—-Scalia and Thomas. Justice Scalia has referred to himself and
Thomas as the only originalists on the Court (Scalia 2007, 44). Yet they are
among the most activist justices on the current Court (Lindquist & Cross
200og). This is especially truc for review of federal statutes, where Scalia and
Thomas have a remarkably high rate of invalidation (Lindquist & Cross
2004, 61). Originalism is not clearly associated with judicial restraint.

The argument for restraint is often framed as commitment of its own
to democratic processes. By not acting, the judiciary leaves matters to the
resolution of the elected branches of government. However, this forms a
weak basis for originalism. Restraint in enforcing the Bill of Rights might
be scen as democratic, but originalism may not call for restraint. Origi-
nalists believe the Constitution should be enforced to restrain democracy.
A common call for originalism suggests that the Articles have not been
enforced against democratic usurpation of congressional power, which is
hardly restraintist in nature. One suspects that the argument for restraint
is truly an argument over whether the commenter politically desires the
consequences of that judicial restraint.

Whether activist or restraintist, originalism cannot truly be defended
based on its political consequences. For any given individual, preferring
a particular policy outcome, originalism might seem an appealing way to
produce it. However, there is no reason to privilege the preferences of that,
or any other, individual. Morcover, as I will show, the policy implications
of originalism are not so clear as to ground reliance on originalism on ex-
pected results.

Yet another case for originalism might be found in stability, which
formed part of Bork’s original case for the theory. A stable law has many
advantages, including the ability of private actors to adapt their actions in
advance to the law. Fixed constitutional language lends stability to the gov-
erning law, a value recognized by the framers (Clinton 1g87). Of course,
stability is not necessarily a virtue; from Chief Justice Marshall on, people
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have recognized that the Constitution needs to be somewhat adaptable to
changed circumstances.

While the true original meaning might be considered fixed and stable,
our interpretations of that meaning may not be. With original meaning
“a settled constitutional understanding is in perpetual jeopardy of being
overturned by new light on the adopters’ intent—shed by the discovery of
historical documents, re-cxaminations of known documents, and reinter-
pretations of political and social history™ (Brest 1980, 231). The “most plau-
sible interpretation of a historical text changes over time” as new documents
arc discovered and old ones reanalyzed (Kleinhaus 2000, 123). Historians
frequently change their positions on historical controversics, and reliance
on their views could produce “weather-vane jurisprudence” (Bassham 1992,
95). “Revisionist” history is not uncommon.

Reliance on original meaning thus could possibly be relatively less stable
than alternative interpretive regimes. Reliance on precedent would argu-
ably be even more stable, at least in today's legal world. Originalism would
require an “extraordinarily radical purge” of prevailing law (Bassham 1992,
95). The stability debate is also affected by the relative constraining effect
of different legal interpretive methods. To the extent that an interpretive
principle is less constraining on judges, it is also likely to vield less stable
law. Originalism’s effect on legal stability is highly uncertain.

Legally speaking, originalism may require no functional justification.
Originalism may be regarded as the linguistically appropriate manner to
apply a text, regardless of its association with democracy, or restraint, or
stability, or any other external value. Such a simplistic approach may be
unpersuasive, though, as constitutional interpretations have significant so-
cictal effects. If an approach produced very undesirable effects, there is no
reason for socicty to embrace it simply becausc it is linguistically more de-
fensible. It is not enough to simply put forward the “how™ of interpretation;
defending originalism needs a “why” as well.

The best functional case for originalism lies in its claimed objectivity
and neutrality. Here it is necessary to distinguish between political appeal
and logical appeal. Much of the political appeal of originalism no doubt lies
clsewhere, grounded in much weaker rationales often biased by individual
ideological assumptions. But this does not itself demean the theory. If a

position is amply supported by good arguments, the simultancous presence
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of bad supporting arguments docs not undermine it. However, the inferior
political arguments for originalism may undermine its use in practice.

Some argue that other nations’ courts largely eschew originalism
(Greene zoogb). If originalism is truly nccessary to democracy, or judicial
constraint, or the rule of law, this scems odd. Nations such as Canada and
Australia, which reject originalism, appear to be democratic and to have a
constrained rule of law judiciary. Greenc (200gb) suggests that originalism
is culturally contingent and has an appeal in this country that is missing
clsewhere. However, this claim is not conclusive, and it seems unlikely that
other nations utterly ighore original meaning of texts, which is a standard
interpretive method.

Because of its political appeal in the United States, originalism may be
vulnerable to manipulative usc. Justices or others may invoke originalism as
rhetorical support for conclusions grounded in other reasons. The earliest
examination of the use of originalist evidence found that “while the high
tribunal frequently utilizes convention debates and proceedings to ration-
alizc and buttress a stand taken, the intention of the framers thus disclosed
will not control the decision rendered” (tenBroeck 1938, 448). Rather than
using originalism to find a result, the justices presented it as window dress-
ing to make that result more palatable to readers. Thus, the use of origi-
nalism has been called “any-port-in-a-storm expedience” used to justify
attractive policy results (Chenoweth zo0g, 244). The very public appeal of
originalism makes it an attractive device to manipulate.

The strength and weakness of originalism may be seen in the opinions of
District of Columbia v. Heller (2008), addressing the meaning of the Second
Amendment to the Constitution. The Court’s majority focused its reason-
ing heavily on originalism, relying on dictionaries, the ratification debates,
and other originalist materials to find an individual right to bear arms.
However, the dissent did likewise, using evidence from the ratifying con-
ventions and declarations by Madison and Washington. Both sides relied
heavily on originalism. The votes of the justices divided along conventional
ideological lines, though, with the conservatives finding that originalism
supported a broader individual right to gun ownership and the liberals find-
ing that originalism supported only a narrower right.

Heller reveals the power of reliance on originalist interpretation, given

its widespread use, but also the weakness of such reliance, given the Court's
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division. Both sides in the casc found ample originalist support for their op-
posite conclusions. Some originalists argue that Stevens took the wrong ap-
proach to originalism, but this finding, if true, does not cure the problem of
originalism’s application. The fact that he took the wrong approach would
simply demonstrate that justices will take a wrong approach when neces-
sary to justify their preferred outcome. Perhaps Stevens was using original-
ism in a manipulative fashion. The only thing that kept this hypothesized
manipulation from succeeding was apparently the ideological composition
of the Court.

The emphasis of the opinions has caused Heller to evidence the “triumph
of originalism” (Greenhouse 2008, WK4). Yet with the opinion divided
five to four along conventional ideological lines, some questioned whether
originalism really was the source of the opinions. Nor were the details of
the opinion so originalist. When Justice Scalia cited instances when arms
could be regulated by the government notwithstanding the Second Amend-
ment, he offered no originalist support whatsoever for his position. Once
the right is recognized, the nature of these limitations becomes the crucial
legal issue, and Scalia ignored originalism on that crucial issue. A conserva-
tive has argued that these details of Scalia’s opinion departed so blatantly
from originalism that the opinion should not be considered a good one
{(Lund z2000). Heller looks suspiciously as if cach of the nine justices began
with a preferred outcome to the casc and then scoured the originalist rec-
ord for evidence to support that outcome. Even assuming that an optimal
originalism supported Scalia’s basic finding, he quickly departed from that
when inconvenicnt to his opinion.

The possibility of insincere (or incompetent) invocation of originalism is
the focus of this book. The fundamental strengths of the case for original-
ism involve decisionmaking according to the rule of law and partisan ncu-
trality. But if originalism is readily manipulated to different ends, it will not
achieve those goals. In this event, the appeal of originalism is its downfall.
The appeal of originalist interpretation means that insincere justices will
claim to rely on originalist materials to legitimize their results, even though
originalism had little to do with producing those results. Justice Scalia has
cynically suggested that it would be “hard to count . .. on the hairs of onc’s
youthful head the opinions that have in fact been rendered not on the basis



16 APPEAL OF ODRIGINALISM

of what the Constitution originally mecant, but on the basis of what the
judges currently thought it desirable to mean” (Scalia 1989, 852).

This manipulative effect is visible in the academic debate over origi-
nalism. One suspects that conservatives favored originalism because they
believed it would produce conservative results. Liberals originally op-
posed originalism, perhaps for this very reason. When some liberals have
subsequently embraced originalism, it is accompanicd by arguments that
originalism would produce liberal results. To a degree, Balkin (2007, 518)
concedes this point. He notes that interpretive theory may not drive inter-
pretation and argucs that one purposc of interpretive theory is “to explain
and justify our cxisting forms of development in hindsight.” He sces origi-
nalism, in part, as a tool to justify interpretations driven by socictal social
movements while attempting to prescrve some fidelity to the original text.
Keith Whittington (2004, 60g) argues that the “primary virtue claimed by
the new originalism is one of constitutional fidelity.” Yet this makes un-
proved presumptions about its honest application.

The ideological effect of originalism undermines this fidelity, and this
problem may be even stronger at the Supreme Court level. Because original-
ism is appealing, especially to the public, persuasiveness will call for opin-
ions to appear originalist and respond to the political appeal of the theory.
Some of the liberals now embracing originalism may be perfectly sincere,
but onc suspects that others arc being only strategic. Laura Kalman (1998,
238) concluded that legal liberals were “stuck with originalism,” so that they
should use the approach to advance their liberal goals. This recommenda-
tion illustrates how originalism may be used as a tool for other ends, rather
than a governing principle of constitutional interpretation. The theoretical
attractivencss of originalism to the public makes it a particularly desirable
tool to pursuc other ends and may even embolden the justices to go further
than they otherwise might.

This impulse makes it more difficult to evaluate originalism. How does
one distinguish true sincere originalism from insincere invocation of the
theory to gain greater public acceptance of a holding? If “self-described
originalist judges manipulate or ignore historical facts, then the approach
is not constraining and of little valuc” (O'Neill 2005, z211). Of course, oc-
casional insincerity is not condemning if originalism is generally authentic.

Even if originalists occasionally manipulate the process to achieve ideologi-
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cal ends, over “the longer term” the reliance on the philosophy may be im-
portant (O'Neill 2005, 213). And the claims that originalism is an objective
and neutral legal standard, if true, should prevent undue insincere use of
the theory. Yet these claims must be tested.

Social scientists have examined the use of The Federalist in the Supreme
Court, between 1953 and 1993 (Corley, Howard & Nixon z2005). They
found that conscrvatives were somewhat more likely to cite to this source
in pursuit of a limited government agenda. They also found that the justices
were more likely to cite The Federalist in a very divided case, such as a five to
four vote, and more likely to cite The Federalisi when a justice on the other
side of the divide cited this source. The justices were much more likely to
cite The Federalist when their decision struck down a federal law as uncon-
stitutional or formally altered a precedent. From these patterns, the authors
concluded that The Federalist was cited “in a strategic fashion to bolster the
legitimacy of the court when opinions assert judicial power” (Corley, How-
ard & Nixon 20053, 336). They concluded that usc of the originalist source
was tactical. Rather than truly relying on originalism for their decisions,
the justices were invoking it to lend credence to their decisions. Thus, by
“cmphasizing reference to the historical document and the meaning or in-
tentions of famous Framers, [justices] can evoke emotional responses that
alternatives to originalism cannot directly match” (Wright 2008, 68g).

The study gives some reason to question the citations to The Federalist.
The citations may not be evidence of reliance on the source but instead an
attempt to enhance the legitimacy of the opinion. Durschlag (2005, 315)
suggests that the source is cited for an “cthos of objectivity” and a “percep-
tion of infallibility,” as The Federalist is the “secular equivalent to citing
the Bible.” His review of decisions concluded that it was difficult to iden-
tify more than a small handful of cascs where The Federalist cven arguably
plaved a decisive role in explaining the decision. Yet Justice Souter has of-
ficially declared that at least in one case (Printz v. United States, 1997) The
Federvalist determined his position, so it may happen.

Originalism may simply offer an “illusion of objectivity” that is con-
venient to a judiciary wishing to protect that illusion (Shaman zo1o, g2).
Another study (Hume 2006) considered a number of “rhetorical sources”
including The Federalist and found that they tended to be invoked strategi-

cally, when the justices render a very controversial decision. The fact that
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the justices not uncommonly use The Federalist in both majority and dis-
senting opinions (Festa zoo7) furthers the suspicion that its use may simply
be tactical, to publicly bolster support for their position.

Somctimes, the justices will rely on private letters from onec or another
prominent framer. I looked for references to the correspondence of John
Adams, James Madison, George Washington, John Jay, and Thomas Jef-
ferson. References to the letters of Jefferson were far more frequent than
references to any of the others examined. This is somewhat suspicious be-
cause Jefferson was not invelved in the actual drafting of the Constitution.
Nor would one cxpect that he had greater insight into the text’s original
meaning than did others. Jefferson is a rather iconic framer, though, and
usc of his letters might be seen as rhetorically more powerful than reliance
on the letters of others.

Justices may “be moved to use slanted or fabricated history to justify
results they favor on other grounds (Munzer & Nickel 1977, 1033). The of-
fect of ideology is not a new issuc. Justice Marshall’s “great decisions consist
largely of reading his own Federalist party predilections into the Consti-
tution” (Wolfe 1996, 18). Yet claims of ideological judicial decisionmak-
ing have become much more prominent in recent years. Social scientific
studics, discussed later in this book, demonstrate the considerable influ-
ence of justices’ ideology on the Court’s decisions. This is not necessarily
malicious; Gadamer contends that it is impossible for even a well-meaning
person to understand the past free from his or her own prejudices. Origi-
nalism may tempt the justices to decide cases by their own biases and cloak
those conclusions in the purported beliefs of the ratificrs, to avoid the need
to otherwise justify their biases (Strauss z008).

Beatty (2004, ¢) contends that “no matter how good it sounds in theory,
in practice it can’t mect the standards it sets for itself.” He contends: “Tell-
ing judges they must give effect to the original understanding of the con-
stitution doesn’t provide them with any guidance or direction and imposes
no constraints becausc there are countless understandings from which they
can choose” (Beatty 2004, g).

Steven Calabresi contends that the justices tend to more often resort to
originalism when dealing with issucs of great importance (Calabresi 2008).
The implication is that originalism is most valuable for the Court in the

most salient cases. However, a contrary implication is obvious. Originalism
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is important to the Court, not to decide the important cases but to legiti-
mize their decisions in these cases. Rather than a constraint, it is a strategy.

Frank Easterbrook has suggested that originalism #r the constraint on
judges. But onc struggles to find a contemporary originalist who belicves
that the original meaning of the Constitution significantly contradicts his
or her own political preferences. Demosthenes reportedly said that “noth-
ing is casicr than seclf-deccit” and that what a “man wishes, that he also
believes.” The justices “frequently divide on questions of original meaning,
and the divisions have a way of mapping what we might suspect are the
Justices’ leanings about the merits of the cases irrespective of originalist
considerations” (Primus zo10, 79). If this tendency influences originalist
interpretation, it undermines its value. Scalia and others suggest that prec-
cdents are not truly constraining because they can be readily distinguished
and evaded, but the same principle may apply to originalist interpretation.

This issuc is the central question behind this book. I will elide the theo-
retical debate over the correctness of interpretive originalism, becausc this
debate would be irrelevant to the actual law, if originalism could not be
formally realized. If originalism is so manipulable in practice, the debate
over its validity could have a theoretical philosophical valuc but lends little
to actual judicial decisionmaking practice. The test of application, though,
is not whether originalism is perfectly constraining on judges but whether
it is relatively constraining, perhaps only “better than the next best alterna-
tive” (Macey 1995, 306). Thus, for Justice Scalia, originalism is a “lesser
evil” (Scalia 198g), flawed but better than any alternatives. It may be that
a theoretical dedication to originalism as an interpretive method may be-
come instilled in the justice’s mentality and overcome his or her ideological
objectives (Gillman 1997). Such a finding alone would not justify reliance
on originalism, but it would be a significant supporting prop.

Originalists may suggest that the only alternative to originalist inter-
pretation is unbridled judicial discretion. Sometimes they suggest that the
absence of any competing theory of interpretation makes originalism in-
cvitable as “it takes a theory to beat a theory.” These analyses are too sim-
plistic; other factors such as precedent may bind justices today, and they are
amply grounded in theory. Originalists are correct, though, in making the
matter a comparative one. Originalism need not be a perfect theory to be
justified; it need only be better than the alternatives.



