Introduction
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The chapters In this book examine tortlaw’s horms, Institutlons, and procedures
as cultural practices. Few observers, regardless of thelr academic background,
thelr role in relatlon to tort law, or thelr political leanings, would challenge the
assertlon that tort law Is a cultural phehomenon. Nor are they likely to reject our
working proposition that tort law plays a role in constltuting the very cultural
fabric 1n which 1t 1s embedded. Yet, desplte this consensus, It 1s surprising to
dlscover that a rigorous exploration of tort law’s cultural dimenslons has rarely
been attempted and that there is virtually no agreement across disclplines as to
how such a study should be conducted. Tort law as aform of cultural practice has
remalned terra Incognita. Even the pathways into this unexplored terrltory are
but dimly percelved.

In this volume, a group of leading legal scholars and soclal sclentists has em-
barked on avoyage of exploration. Drawlng on the ploneering work of Important
precutsors, these authors have begun to map the uncharted land. Thelr work
not ohly ldentifies useful roadways for those who might follow, but it also dem-
ohstrates a varlety of techniques by which the Journey might be attempted. This
collectlon makes no clalm of completeness nor does 1t clalin to have identified a
single superior methodology or disclpline. Rather, it Identifies a large, potentially
Important area of inquiry and offers some illustrative attempts by a talented
group of scholars to reveal the riches that future explorers might discover there.

This Initlal foray has two important features. First, 1t 1s multldisclplinary. The
contributors comme from different academic flelds and departments, including



law, political sclence, soclology, anthropology, pollcy studles, and psychology.
Through an ohgolng conversatlon about thelr work, this diverse group of schol-
ars geherated mutual uhderstandings and exchanhges of Insights, making this a
truly interdisciplinary effort. Second, the collectlon is explicltly committed to
comparatlve cross-cultural and historical study. Although some of the essays fo-
cus on tort law In the United States, others examine practices 1n quite different
soclal and cultural settings, especlally in Asla and Europe. Some draw comparl-
sohs acloss two of mote socletles or time perlods. For reasons we will explain
shortly, we think that such a comparative, multi-sited cultural approach to the
study of tort law by interdlsciplinary scholars 1s a relatively novel and, we hope,
Important contribution,

Cultural Dimensions of Tort Law Doctrine

Select ahy oplnlon from afirstyear U.S. torts casebook and you will find refer-
ences to culture—both expliclt and implicit—on nearly every page. As appellate
coult Judges construct the common law of torts case by case, they use building
materlals that they quarry from thelr soclal and cultural envirohment. The re-
sultlng legal edifice reflects its surroundings even as It attempts to reshape them.
Cultural elements are everywhere appatent in the practices and products of tort
law. For example, the jury, drawn from an Imaglned but largely fictitlous “com-
munlty” 1n which cultural values and soclal norms are sald to be shared, makes
cruclal pronouncements 1n tort cases about proper and Improper conduct. In
making these declslons, Jurors are expected to deploy an avatar, the ublquitous
“reasonable person,” who embodles typlcal cultural and soclal practices found
in the communlty. Judges, too, rely on thelr preswmed knowledge of the cultural
environmentwhen they dismlss sone cases on the grounds that ho “reasonable”
jury could view them as merltorlous, when they characterize certaln behaviors
as outrageous or acceptable, or when they express concern that tort law might
suppress some actlvitles to which they assumme soclety asslghs a particularly high
value. All of these typlcal tort law practices rest oh ah assumption that judges,
lawyers, and jurers are able to “read” thelr own culture to determine what Is con-
sldered reasonable, cutrageous, or valuable and that they can—and should—rely
oh such readings to inject cultural norms, values, and behavlors into the tort law
system.



Some researchers have sought to highlight and analyze the cultural expres-
slons they discover in tort law texts, but the cultural dimenslons of tort law are
apparent hot ohly 1n case law doctrine. [t Is hot enough to sift through the opin-
lons of appellate court judges like an archaecloglst 1n search of cultural shards.
Culture Is hot some “thing” outside of tort law that may or may hot influence
legal behavlor and deposit artifacts in the case law reporters. Rather, tort lawand
culture are Inseparable dimenslons of a single domain in which risk, infury, li-
abillty, compensatlon, deterrence, and hermative prohounce mehts about accept-

able behavlor are cruclal features.

Conceptual Limitations Resulting from the Tort Reform Debate

Because tort law expresses and constitutes cultural meanings on so many dif-
ferent levels, one might expect to find an extensive Interdlsclplinary lterature ex-
ploring thelr interrelationships. It 1s somewhat surprising, then, to discover that
scholars have generally neglected systematlc analysis of this toplc. Legal scholars
have by and large confined thelr attention to culture as they see it reflected as an
extralegal influence 1n appellate court opinlens (see, e.g., Shapo 2003) of to hen-
emplrical alluslons to presumed cultural horms such as individualism, adwver-
sarlalisim, rights conscloushess, and litlgloushess. Soclal sclentlsts have tended to
focus on quantitative demonstrations that judges, jurcrs, and litlgants have not,
Infact, run amok or brought industrles and medical professionals to thelr knees,
as the media typlecally suggest. Tort law as an element or domaln of culture has,
however, gone largely unexamined.

This book Is Intended to address what we consider an Important gap 1n the
lterature about tort law. The subject of culture 1s the purlolned letter of tort law
scholarship, almoest too obvlous to consider in arlgorous and systematlc way. Yet
we think there 1s another reason for this curlous neglect of what should be a cen-
tral toplc for tortlawscholars. Interdisclplinary researchers have allowed politics
to set thelr research agenda. The debate over “tort reform”™ has, for mere than
two decades, defined the terrain that 1s considered legltimate and Important for
soclolegal research to explore.

Contemporary soclolegal scholarshlp on tort law has a surprisingly short
history. As recently as twenty-five years ago, It would have been accurate to say
that emplrical research on the criminal Justice system was broader, deeper, and



far more sophlsticated than research on tort law; although crimes and torts are
closely related phenomena. Over the past quarter century, however, soclal scl-
entific research on tort law has flourished. We can nho lohger complain that we
know little about the actual workings of tort law in the Unlted States or the flow
of cases from relatlvely informal or unotfhclal contexts through lawyers’ ofhices
and into the courts.

Even as our knowledge of the tort system has expanded, however, our insights
into “tort law and soclety” have beenlimited by the predominant theoretical and
pollcy frameworks, Of these, the most influentlal by far 1s the debate about the
so-called “litigation explosion™ conducted 1n the halls of Congress, the pages of
popular magazines and newspapers, and the multlple forums of academlia. The
contours of this debate are now familiar. Tort “reformers” assert that tort litiga-
tlon In the Unlted States has vastly Increased, that greedy plaintiffs sue at the
drop of a hat, and that uhscrupulous lawyers encourage thousands of frivolous
lawsults In order to collect thelr contingent fees (e.g, Boot 1998; Howard 1994
Huber 1988; Olson 1991). These assertlons are widely accepted as factually accu-
rate by much of the public, and they ate repeated by news reporters, medla com-
mentators, pollticlans, and talk show hosts (see generally Haltom and McCann
2004), often accompanled by distorted or unverifiable urban legends about sup-
posedly ridiculous lawsults that clog our courts (Baker 20035; Danlels and Martin
1995, 1998; Galanter 1998; Haltom and McCann 2004; Hayden 1991).

Not surprisingly, much of the current soclolegal research on U.S. tort law has
been undertaken in response to the ltigatlon explosion critique and the “tort
reform” movement it has spawned, with Its call for caps on hone conomlc and/or
punltlve damage awards, the ellmination of Jolnt and several llablity, the estab-
lishment of screening panels for medical malpractice cases, and other restric-
tlonhs onh clalming and recovery by tort plaintiffs. Emplirical research has been
largely positivistlc, behavloral, and quantltative, deslghed to measure whether
tort litlgation has actually increased over tlme or 1s “excesslve” ln compatison
to other types of litlgation (e.g., Galanter 1983; Saks 1992). It has examined not
ohly the supposed excesses of cllents and lawyers but also the actual behavior
of Jurors, who have also been the targets of critics because of thelr supposed
credulity, Irratlonality, and largesse In bestowlng encrmous damage awards on
undeserving plaintiffs (examples of lmportant empirical research on jurles in-
clude Hans 2000; Lempert 1993; MacCoun 1993; Vidmar 1995, 1999, Vidmar,
Gross, and Rose 1998). Further, a growlng body of research examines patterns in



damage awards themselves, with particular attention to punitive damages, sihce
empltical evidence appears to contradict the critics’ assertion that such awards
are excessive ahd out of control (see, e.g., Danlels and Martln 1998; Finley 1997;
Galanter and Luban 1993; Saks 1992).

Studles such as these have provided a far more extensive picture of the entlire
tortlaw “pyramid,” beglnning with injurlous ncldents in the pyramid’s base and
tracing the cases that injured persons percelve as wrongful as theytravel through
varlous levels of the tort law system—lawyer Interviews, negotlatlons, filing of
complalints, trials, verdicts, postadjudication processing, and appeals—or are
abandoned. One of us (McCann) has dubbed this the “realist” schocl of empirl-
cal research on tort law. We view most empirical scholarship on tort law as a
directresponse to the tort reformers and the litlgatlon explosion debate. Empiri-
cal research has therefore been shaped largely by immediate pollcy concerns of a
very partlcular kind and has been aimed at debunking unsupported, anecdotal
assertlons about tort law with sophisticated, sclentifically valld evidence.

We applaud and endorse much of the realist research on tort law, and we
acknowledge that 1t has shed valuable light on a subject of great Importance to
Amerlcanh soclety. Yet this book atlses out of a concern that the demands of this
policy debate have been overly influentlal in determining our research agenda
and have lmited the theoretical significance of soclolegal scholarship on tort
law. We wish to reclalm a broader, more culturally informed vlew of tort law that
1s hot entlrely shaped by immedlate pollcy debates. We suggest that the scholarly
foundatlons of such a vilew already exist, both In research on American soclety
and in comparative studles of Injurles and tort law in other socletles around the
world.

Toward a Cultural Approach to the Study of Tort Law

Scholars use the term culture In many different ways, and we do not attempt
to advanhce any slhgular cohcept or approach In the book (see Frledman 1997,
Nelken 2004). Nevertheless, the cultural analysis that the authors in this volume
offer exhiblts some clear and conslstent themes. In general, they view cultural
analysls as attending tothe experlential frames of meaning through which soclal
life 15 understood and transacted. As such, culture 1s not a separate varlable to
be lsclated and studled for Its Inde pendent causal significance, but rather it re-
fers to the discourses, loglcs, and norms that structure and render meaningtul



the practlces of humans In varlous soclal contexts. Culture 1s not distinct from
elther the lnstitutlonal processes that organlze soclal life or the lnstrumental
pursults of interest by cltlzens, but ratheritis constitutive of both. Ourapproach
focuses on cultural understandings and norms as they ate enacted 1n soclal prac-
tices. Culture, we might say, Is practlcal meanhing-malkihg actlvity at work. To
study tort law from a cultural perspective thus 1s to Inquire about the specific
categorles of meaning constructlon that inform tort law practice, to locate these
within densely mapped contexts of soclal interactlon, and to examine thelr inter-
relatlonships with other forms of knowledge —especlally other domalns of legal
dlscourse and extralegal moral, religlous, technlcal, and famillal discourses—
that constitute soclal life. In other words, we ask how tort law 1s nested within
and matters for the larger web of relationships and for the widely shared ways
of thinking, talking, and actlng that organize soclal life in particular times and
places.!

Inthis sense, law, and tort law in particular, Is a rich subject for cultural analy-
sis. On the one hand, legal texts, 1deas, and conventlons are an Important seurce
of cultural values and understandings ih most soclal contexts, and legal institu-
tlons ate dynamlc sltes for making sense of the Interplay ameng people negotlat-
1ng soclal relatlonships through the use oflegal resources (see Swidler 1986). On
the other hand, legal practice in most socletles offers a large, often transparent
window through which one can vlew cultural norms, values, and practices in
actlon, Including those that are not necessarlly “legal” in pedigree. After all, we
know that judges, jurles, attorneys, and litigants often draw on a wide array of
cultural values, many of which are not uniquely or directly derlved from formal
law, 1n practical Interactlons within Institutlonallzed legal settings such as court-
room ttlals (Conley and O'Barr 1990; Merty 1990; Rosen 2006, Yhgvessoh 1993 ).
When we recoghize further that the language, concepts, and Images assoclated
with law saturate mass-generated popular culture in televislon, movles, hovels,
cartoons, and the like, the cultural dimensions of law become at once more sa-
llent, more complex, and more challenging (Haltom and McCann 2004). Legal
norms are distinguishable from, yet often Intricately related to, extralegal norms
such as rellglous, moral, technocratlc, professional, and other group-based norms
or values. Although law and culture can be understood as analytically distinct
categorles, therefore, In practice they are inseparable and mutually constitutive.
A cultural approach to the study of tort law thus emphasizes the ways that legal
practice s embedded within the larger framework of cultural norms, routines,



and Institutional relations (Greenhouse et al. 1994, Rosen 2006). [t revels 1n 1den-
tifylng the complexitles of those relationships, which often are ripe with para-
dox, contradictions, and puzeles for the soclolegal analyst.

Specifically, the authors in this book vlew tort law as ohe set of cultural re-
spohses to the broader challenges of addressing risk and assighments of respon-
sibility, compensation, valuatlon, and obligation related to injury that may be
shared with or addressed by arange of other soclal Institutlons. Most schelarship
by professlonal legal scholars addresses the black-letter constructions of these
concepts and values by scrutinizing officlal reasoning by Judges. But even that
scholarship underlines the indeterminacy, contested character, contingency, and
changlng meanings of officlal tort law constructlons. Indeed, it has become com-
motplace among emplrically orlented scholars to view tort law as one of the most
dlscretlonary, dynamlic, and Indeterminate areas of legal activity in the United
States. Its open-textured qualitles allow great latitude for meaning making by all
the actors in the tort law system and make tort law a particulatly important site
for the articulation and dissemination of cultural norms and images.

Moreover, there 1s much reason to think that the actual black-letter rules of
tort law do not tightly constraln declsion making by judges, Jutles, litigants, at-
torheys, ahd ordinary disputants. Key cohcepts, such as proximate cause and
asswmptlon of the risk, are notoriously slippery and easy for result-orlented ad-
vocates and judges to manlpulate. The doctrine of strict products lability, con-
sldered revolutlonary when 1t was widely adopted In the 19603, soon became
riddled with elements appellate court judges drew from the negligence regime 1t
had supposedly replaced. By the time the Amerlcan Law Institute promulgated
the so-called Products Liability Restatement in 1998,% “strict Hability” was all but
banished from the text Moreover, even when judges endarse relatively “strict”
verslons of strict lability and instruct jurles to apply them, emplrical studies
have often demonstrated that the 1ssue of fault remains central to the jury’s—and
the public’s—assumptions about blame and lability Ih Amerlcan soclety. Hence
our chosen title for this volume, Fault Lines, which underlines the broader dis-
cursive themes that perimeate tort disputes ih many contexts regardless of doc-
trinal categorles.

Broadly speaking, emplrical studles have further demonstrated how cultural
understandings of risk and responsibility have shaped legal discourse and decl-
slon making from the everyday experlence of “naming” an lnjury to declsions
to “clalm” a right, to advance a dispute, to contact an attorney, and to formallze



clalms in officlal legal forums (Engel 1984, Haltom and McCann 2004). “The
Identlfylng elements of legal culture,” posits David Nelken in Chapter One of
this volume, “range from facts about Institutlons such as the number and role
of lawyers or the ways Judges are appointed and controlled, to varlous forms of
behavlor such as litlgation or prisen rates, and, at the other extreme, more nheb-
wlous aspects of 1deas, values, aspirations, and mentalitles” (see p. 22) As such,
cultural studies of tort law expand our understanding about the intersectlons of
officlal legal doctrine and the broader normative or disciplinary discourses and
Institutional practices that constitute soclal life,

Advantages of the Comparative Perspective

Our emphasls on comparative study of cultural legal practices follows from
these baslc assumptions. We stress the comparative dimenslon, because we be-
lleve it 1s difficult to discern, much less to theorlze about, the cultural aspects
of tort law without comparisens to other soclal contexts where the perceptions
of Injury and sk, adjudication and compensation, are quite different (Nelken
1997). Commparison of varlabllity across space and time can, for che thing, help
to Identlfy elements of contemporary U S. tort law that may go uhnhotlced, be
taken for granted as common sense, and thus be accorded little analytlcal at-
tentlon, The focus on differences across space and over tlme enhances under-
standing of practices that we may overlook In cur own culturally grounded ex-
perlence. Moreover, the comparatlve enterprise can ald in analytical efforts to
cohnect tort princlples and practices to broader discourses, norms, and instl-
tutionalized relatlons in which the former play a constitutive role. It can ald in
Identlfylng the complex Interdependencles as well as tenslohs among tort law
and Insurance institutions, health care providers, government regulators, and
the ke In different cultural settings. At the same tline, comparatlve ahalysls
cah ald Ih hormatlve assessment regarding the merits or fallures of both tort law
and broader constellations of practice 1n varlous tlmes and places. This s es-
sentlal to Informed Judgments about how well tort processes perform as well as
to debates about Instltutlonal reform, even though that Is not a primary goal of
out Inquiry. For Amerlcan readers, comparlsons to other socletles can highlight
the unique —some would say pecullar—features of our common law approach
to tort law, tled as It Is to the contingent fee, extensive pretrial discovery, and an
expanslve role for clvil trial jurles (Chase 2005). Flnally, knowing more about



cultural practices related to torts 1s arguably valuable for the larger enterprise
of theotlzing In sophisticated ways about law generally If legal systemns are as
pluralistic, loosely coordinated, and “messy” as much contemporary schelarship
1nsists, more knowledge about partlcular understudied domalns of legal practice
should enhance understanding about the larger phenomena of legality.

Our approach 1n assembling this collectlon has been comparative In several
specific senses, Flrst, many essays compare famillar Amerlcan practlces and in-
stitutlons to those In other socletles, Including but not limited to Indla, Thal-
land, Japan, the United Kingdom, Canada, and Italy. This expliclt cross-national
comparatlve dimenslon alone renders our volume a unique contributlon to the
soclolegal study of torts. Second, a number of studles 1n the followlng pages em-
phaslze comparlsons across moments of history within partlcular socletles, of-
ten providing a developimental perspective on how changes 1n tort practices have
been Interrelated with other soclal changes. Both types of comparative ahalysls
will advance our contentlon that “culture” should not be viewed as statlc, singu-
lar, or essentlalized but, rather, should be examined in terms of 1ts multiplicity
and varlabillty across tlime as well as space. The Incluslon of some studles of tort
law over time should illuminate the conditlons 1n which soclal responses to inju-
rles change and deliberate efforts at reform are attempted and with what results.
Attentlon to the contemporary forces of globallzatlon in partlcular may help us
to explore changlng practlces of and debate about tort law in partlcular research
sites. Such attentlon to challenges of exploring differential practices In varlous
spatlally and temporally bounded contexts highlights yet another meaning of
oul volume’s title, Fault Lines,

Third, the essays provide comparative perspectlves on how tort law constl-
tutes differences among citlzens within particular contexts, A number of the es-
says will interrogate the implications of different tort systems for race, class, gen-
del, ethnlc, rellglous, and other forms of soclal differentiation. Feminlst analysis
of the gendered dimensions of tort law and broader cultural norms in particular
recelves extehslve attehtlon 1n several of the chapters in the volume. Our focus
oh tort law In relation to all of these forms of soclal differentlation underscores
our commltment to analyzing culture in terms of power relatlonships and in-
equalltles, We ask how tort law contributes to or challenges the larger patterns
of who gets what, when, and how, and of Institutionalized privilege and margin-
allzatlon. To ask how constructions of norms matter in and for tort law Is to ask

fundamental questions about the organization of soclal power, hlerarchy, and



Inequallty. These are core questions at the heart of our analytical project. And
this emphasis on differentlal distributlons of power dividing cltlzens and soclal
groups 1n varlous contexts defihes yet a third nuanced conhhotatlon of our book
title, Fault Lines.

Organization and Content

The essays In this book are grouped lnto five sectlons. We begln 1n Part One
with two quite different but complementary essays regarding puzzles and chal-
lenges faced by cultural analysts of law generally. Both of these essays were wrlt-
ten by scholars whom we Invited to comment on the separate substantive essays
as a group and to provide an overview perspective on tort law as cultural prac-
tice. We were drawn to these scholars in part because they are from outside the
Unlted States and speclalize in the comparative cultural study of legal practices.

Davld Nelken’s essay (Chapter One) adapts his classic, genre-defining work on
compatatlve cultural study of law to tort practices. His organizing idea is “legal
culture,” a concept directly related to our focus on a cultural approach to ahalyz-
ing law, thus making it an appropriate essay to start the collection. Nelken struc-
tures the essay around two large theoretical issues concerning cultural analysis.
Flrst, he ralses a serles of complex questlons about how we choose the appro-
priate units of comparative cultural study. He argues that a focus on comparl-
sons actoss hatlon-states should give way to more nuanced studles of differentlal
mlicrocontexts within natlons as well as macrolevel processes such as colonlalism
and globallsin that transcend state boundarles. Second, Nelken addresses the fit-
ting questlon of what cultural analysls offers or “does” for our understandings of
law. The essay weaves expliclt references to other studles that follow in the book
together with Nelken’s own comments about tort practice in the legal culture of
cohtemporary Italy

Keebet von Benda-Beckmmann (Chapter Two) adds a further comment on the
concept of legal culture in relation to comparative tort law analysis. Her pri-
maty goal Is to Intertogate the cohcept of “community,” which 1s frequently in-
voked in discussions of tort law. For example, analysts often assert that jurles are
unlquely quallfied—as representatives of the community—to apply shared norms
in performing such tasks as the determination of negligence or the assessment
of punitlve damages. From an anthropologlst’s polnt of view, however, the con-
cept of communlty that underlles such assertlons is incoherent. As von Benda-



Beckmann observes, communitles are actually heterogeneous, dynamic, and di-
vided along lines of differentlal (class, race, gender, ethnlc) soclal power, thus
complicating all questions about who can speak on their behalf. Moreover, com-
munltles can be defined In many different ways, not only by geography but by
common horms and Interests, by shared knowledge, or by shared experlences.
Even if it were clear which meaning of community 1s intended, there would be
no reason to think that jurles are more representative than judges. In the end,
the concept of community and the representative role of the jury In relation to
1t should be understood as legal-cultural artifacts that demand Interpretation
rather than as statements of obvlous soclal facts.

Part Two shifts from general discusslon about the puzzles and challenges at
stake In cultural analysis of law to four quite different scholarly examples of cul-
tural analysls applied to tort practices. The alin of this sectlon 1s to underline the
very different types of projects through which scholars can explore the cultural
dimenslons of torts as practical legal activity. While each study focuses on one
partlcular natlonal conhtext, the general analytical approaches and methodclo-
gles offer rich models for study and comparative analysls in general

Marc Galanter (Chapter Three) starts the sectlon with an Intrlguing macro-
historical study of tort law practice in Indla since the late nineteenth century. His
essay explores why torts play such a minor role in Indla’s robust and flourishing
legal system, one In which scarce and congested courts, Immense backlogs, re-
puted litlglousness, and highly visible judiclal interventlon In public life coexlst
with low rates of court use by citlzens and infrequent resort to tort clalms, The
essay shows how popular cultural storles of widespread litiglousness mask ac-
tual low rates of tort clalming, high rates of delay that discourage tort actlon,
and heavy rellance on criminal penaltles to do much of the legal work that torts
mlight otherwlse do. Desplte some simlilatltles to the United States in this regard,
Galanter identifies a growlng appetlte for tort recoverles speclfically 1n the area
of Intentlonal torts Inveolving personal dighlty and demands for increased com-
pllance with caregiving dutles rather thah monhetary compensation.

Tom Baker’s essay (Chapter Four) explores and problematizes the boundarles
between torts and criminalization through the lens of Insurance law and prac-
tice 1n the Unlted States. Just as the Insurance Industry has struggled to define
Insurance as fundamentally different from, and therefore not about, gambling,
50 too has the Insurance Industry struggled to define llability insurance as dis-
connected from crime, As with the more fully explored relatlonshlp between



Insurance and gambling, the relatlonship between Insurance and crime depends
mote on culturally and histerically specific images and ideas than on loglcal dis-
tinctlons that cah withstand critical analysls. Therefore, careful study of how the
Insurance Industry ensutes that 1t protects policyhelders from tort lability, but
not criminal lability, canhelp us better unhderstand the culturally sallent images
and ideas that define the boundarles of the civil (as opposed to criminal) justice
systelm.

Valerle Hans (Chapter Five) follows by addressing an equally fasclnating ques-
tlon. In short, how and why do core concepts of tort law—Jjudgments of njury,
lability, the reasonable person standard, and the appropriateness of compensa-
tlon—become defined by the Jury’s infuslon of extralegal soclal norms and cul-
tural understandings into Its decislon making? Hans draws on existing emplrical
research to Interrogate the varlous institutlonal and psychological factors that
facilitate the discretlonary cultural constructlon of injury cases by Amerlcan ju-
rors, ehabling her to offer a varlety of Insights about how and when this mix of
generically legal and extralegal cultural norms matters most. Hans thus contin-
ues the project of examinlng the construction of tort law boundaries undertaken
by Baker. At the same tline, she ralses an Issue that 1s addressed in the chapter
that follows: what are the soutces of knowledge and norms Ih soclety that shape
tort law?

Willlam Haltom and Michael McCann (Chapter Six) Inquire Into the sources
and content of popular understandings about personal injury from which jurors,
Judges, attorneys, and litlgants enact tort law 1n practlce. Haltom and McCann
begin from the premise that much “public lnterest” tort litlgation seeks explic-
ltly to shape public perceptlons, debates, and policy preferences on matters of
personal injury, Including especlally harms created by mass-produced corporate
products. Using tort litlgation agalnst fast-food vendors as a case study, the au-
thors explore how the news medla both construct dominant frames regarding le-
gal “responsibility” and highlight key characteristics of particlpants in litlgation
over fast food. The study shows that hews coverage has privileged cultural norms
of “Individual responsibility” while ridiculing plaintiffs and, especlally, thelr at-
torneys, thus skewlng moral and political debate in favor of corporate produc-
ers and to the detrlment of consumers. Medla coverage tends to eviscerate the
transformative public goals of public Interest litigation to discredit Its advocates,
and to lgnore expressed demands for enlarged government responsibility almost
entlrely. The findings expose the challenges faced by legal advocates of reform



as well as docwment the Institutionalized (re) production of legal knowledge and
values that shape the cultural context of tort disputes in the United States.

InPart Three, the authors ask how tort law doctrine grapples with fundamen-
tal cultural categorles such as personhood, mind and body, gender, race, and in-
jury. They carefully examine how tortlaw attempts to define the injurles humans
mlight suffer and the remedies that tort law provides or denles. In so doing, these
authors luminate the Interconnections between tort law and culturally based
asswmptlons about the “essentlal” qualities of individuals and the percelved sta-
tus of different kinds of individuals 1n soclety These essays on harms to the body
and the mind are therefore deeply concerned with the ways in which tort law
responds to lssues of lnequallty, stigma, and discrimination arlsing In particular
from gender, race, and sexual identlty

Martha Chamallas (Chapter Seven) examines the intentional inflictlon of in-
jury to emotlohs or reputation through outrageous conduct that evinces raclal
or gehder-based discrimination, harassment, and other forms of oppressive be-
havior. Tort law has tended to respond ambivalently at best to such clalms and
to relnscribe cultural patterns of raclsm or sexlsm when attempting to define
the “outrageous” conduct that would give rise to llability. Chamallas argues that
confining these cases to clvil rights law has permitted unsympathetic judges to
Impose rigld limits on antldiscriminatlon clalms, particularly in the workplace,
and may relnforce the perception that they are speclalized matters somehow sep-
arate from the cultural mainstream. To the extent that tort law permits antidls-
crimlnation clalms to “migrate” from civil rights law, 1t can acknowledge thelr
broader cultural acceptance and also reaffirm the role of tort law as an enforcer
of core cultural norms.

Anne Bloom (Chapter Eight) focuses on a type of body that is considered cul-
turally anomalous—that of the intersexed person who has blological features of
both males and females. Bloom demoenstrates how courts may deny tort clalms
brought by transsexual plaintiffs because the judges Iimpose an “elther-or” cat-
egorizatlon of the plaintlff’s gender. Nelther federal nor state law defines how
a persoh’s sex Is to be determined and, as a result, the courts have been left to
devise thelr own criterla for sexual categorization. To lllustrate this, the essay
draws upon a varlety of tort cases, some Involving transsexuals and transvestltes
but also many ostensibly “run of the mill” tort cases, lnvolving product llabil-
lty, medical malpractice, and other types of clalms, where sexual 1dentlty 1s not
directly at 1ssue. An analysls of these cases reveals both the continulng rellance



oh an understanding of sex as a pre-political blologlcal glven In Amerlcan tort
law and the fragility of the assumptions upon which this understanding rests.
By contlnuing to base legal rullngs on these assumptions, Bloom argues, coutts
effectively enforce prevalling binary understandings of gender and, indeed,
produce thelr own legal/cultural norms about what it means to be a man or a
womah. Flnally, the essay connects the question of tort law’s role in the regula-
tlon of sexual Identity to abroader set of 1ssues about the role of the body as a site
of polltlcal and legal contestation.

Jennifer Wrlggins (Chapter Nine) concludes this sectlon of the book with a
survey of race In tort law cases during the first half of the twentleth century.
Although race has been extensively researched In the criminal justice system,
1ts role In tort law has attracted very little scholarly attentlon. In part, as Wrig-
gins observes, this Is because tort law was presumed (by white observers) to be
white and therefore not raclal Whitehess was unhderstood as the “default” iden-
tity of litigants and withesses, anhd the tort law declsion makers—judges and ju-
rors—wele also generally white. Wriggins problematizes these assumptions and
shows that whiteness was actually assoclated with a presumed set of attributes
drawn from the culture In which tort law operated. In her comparison of dam-
age awards for black and white decedents in wrongful death and survival cases
in Loulslana from 1900 to 1949, Wriggins finds that the use of racist Imagery and
language was In tenslon with the general princlple of equal treatment. In order
to aveld an explicit disregard for equal treatment in tort cases, judges resorted to
complicated and essentlally segregated analytlc frameworks to Justify the much
smaller damage awards for black versus white decedents. Accordingly, damage
awards were sharply skewed by race, and patterns of inequality In the broader
soclety were reproduced in the outcomes of tort ltigation.

Part Four shifts attentlon to the themes of risk and responsibility in tort dis-
puting, focusihg on the types of macropelitical 1ssues of legal culture that Hal-
tom and McCann’s essay ralsed. This sectlon offers the most explicit examples
of comparative cross-hatlonal study in the bock, with the four studies varlously
addressing practices In the United Kingdom, Japan, and the United States.

Charles Epp’s essay (Chapter Ten) examines the sudden emergence of tort
lawsults challenging police misconduct in the United Kingdom in the 1980s.
He compares the legal culture of the United Kingdom, which traditionally has
relled on top-dewn managerlal approaches to accountabllity Issues, to that of
the United States, where popullst approaches, including tort litlgation, have



been prominent. The analysls shows that, desplte these different natlonal tradi-
tlons, there has been some degree of convergence. In the United Kihgdom, the
Interactlon almonhg actlvist strategles, july declslons, and newspaper coverage re-
cohstructed the issue of police brutality and raclal blas, generating trends that
paralleled famillar U S. models. The study thus balahces attentlon to differences
betweenlegal cultures with interesting insights into the processes by which some
degree of convergence can develop Ih a globalizing world. Even with convergence
in institutional strategles on some levels, however, Epp shows how the meanings
of simlilar legal practices can continue to differ in Important ways.

Lynn Mather (Chapter Eleven) presents a study that Is very similar to Epp's,
although she focuses her comparison on the different trajectorles of litlgation
agalnst tobacco companles 1n the Unlted Kingdom and the United States. Like
Epp, Mather places great emphasls on differences between legal Institutions and
culture in the two countrles to make sense of the fact that litigation in Britain
was far less consequentlal than In the Unlted States. Particular attentlon 1s ex-
tended to expectations and 1ncentlves for lawyers, jJudges, and Jurles in the two
countrles, and, followlng the earlier essay by McCann and Haltom, to media cov-
erage of the litigatlon campalghs as well as to surveys of public attitudes toward
lawsults seeking recovery for injurles. Mather concludes her study of differences
by, like Epp, examining changes in British law that are altering traditional tort
practlces in the Unlted Kingdom to make them more like those In the Unlted
States,

Erlc Feldman's study (Chapter Twelve) of medical malpractice litigation high-
lights what he views as a profound shift in Japanese legal culture. After World
War II, the tort law systein tended to create Incentlves to divert litigants and po-
tentlal litlgants from the courts to honadversarial settings where disputes could
be resclved without publicity and without the articulatlon of hew soclal norms.
At the most, tort law functioned as an early warning system to alert the ruling
elites that they must create hew lnstitutional responses to Important soclal 1s-
sues. [n cohtemporary Japan, however, things have changed. Tort law now at-
tracts larger numbers of clalmants who appear galvanized by an emergent sense
that formal legal activity 15 soclally acceptable and efficaclous. Structural and
procedural reforms have both legitimated tort litlgation and made It more feasl-
ble than in the past. Medical malpractice ltigatlon thus provides a striking 1llus-
tration of a sighlficant transformatlon of Japanese legal culture in the directlon

of adversarial legallsin and away from a presumed avoldance of tort law.



Takao Tanase (Chapter Thirteen) ralses similar questlons about the evelution
and current characterlstics of tort law in Japanese legal culture, but he suggests
that in the Japanese context adversarial legalism Is by ho means anh end 1n itself.
Tanase’s study focuses on tort clalms related to asbestos exposure, a problem dis-
covered relatlvely recently 1n Japan. He observes that tort victims and thelr law-
yers do Indeed appear quite willing to press their clalms, not only before wark-
ers’ compenhsation trlbunals but in court when necessary. Nevertheless, Tanase
contends, the clalmants support the collectlve goal of “equal Justlce” over the
individual goal of “full compensation” 1n these cases. Viewlng the Japanese gov-
ernment as the party primarlly responsible for these calamitles, litigants seek
solutlons that provide some compensatlon to every victim rather than ensuring
that a few victlins recelve the full payment they may deserve. Moreover, the ul-
timate goal of litigation 1s to forge an adminlstrative-compensation system that
will remove asbestos cases from Judiclal control. As one of the litigants observed,
“Litigatlon 1s necessary to make commpensation avallable without litlgation.”

Part Five explores three key tort law concepts—causatlon, duty, and obliga-
tlon—across tlme and space. All three concepts are highly contested sites in
which varylng meanings are asserted by different groups of soclal actors, Here we
see with some clarity howlegal and cultural interpretive frameworks can some-
times clash and at other tlines relnforce one ahother In times of soclal change
and struggles for power.

Davld Engel (Chapter Fourteen) examines one of tort law’s core concepts—
causatlon—In comparatlve perspective, drawling on materlals from the United
States and Thalland. Clting Wex Malone’s classic artlcle on causation in Amerl-
can tort law, Engel suggests that the causatlon requirement in tort litlgation 1s
a cruclal site of tenslon between legal doctrine and socletal norms and bellefs.
By analyzing this tenslon, researchers cah better understand why tort law 1s
embraced or relected—and by whom. In Thailand, 1t 15 relatively obvious that
the highly simplified concepts of causatlon in litigated tort cases bear little re-
latlonship to the rich, multlcausal narratives offered by injury victims in per-
sohal Interviews. Popular uhderstandings of causatlon, assoclated with recent
transformations in Thal culture and soclety, ultimately lead Thal injury victims
away from law. In American soclety, popular discourses of causatlon are highly
varlable and contested, but victims tend to construct interpretive frameworks
that are distinguishable from tort law and stand in opposition to It. This chapter
demonstrates how such discourses shape and are shaped by tort law and how



they help to explain the use, avoldance, and varlable role of tort law in the han-
dling of injury cases.

Ann Scales (Chapter Fifteen) contlnues the discusslon of causation 1n her
chapter. She notes that prevalling discussions of causatlon in American tort law
are linear, “sclentlstlc,” monocausal and constructed In ways that are consls-
tent with ah emphasls on individual responsibility and self-determination, Yet
such conceptlons of causation, she contends, fall to acknowledge lohg-standing
philosophical demonstrations that monocausal explanations are no more than
colwenlent inferences. They are, Inthe terminclogy of this volume, cultural con-
structs and hot facts of nature, If the rigld and purportedly sclentific concepts
of causatlon applled In modern tort cases are indeed ho more than “convenlent
inferences,” then who s it that finds them convenlent—and Inconvenlent? Scales
presents a powerful argwment that the causation requirements of Amerlcan tort
law systematically disadvantage and cause harm to women. They are the pri-
mary consulmets of a plethora of pharmaceuticals that are lnadequately tested
and Impropetly matketed, while the drug companles rely on stringent causation
requirements to shield themselves from tort llability Scales concludes by sug-
gesting how cutrent causation requirements could be transformed 1n ways that
would recoghlze the realltles of pharmaceutical testihg and marketing proce-
dures and the harms they disproportionately inflict on women,

Nancy Relchman and Joyce Sterling (Chapter Sixteen) explore In the final
chapter how changes 1n the soclal constructlon of legal “duty” can help to make
sense of curlous trends 1n Utlgatlon. Duty 1s usually defined In terins of soclal
relatlonships; Injury 1s a form of soclal disruptlon. Tort law manages definitlons
of both injury and responsibility. Obligations that appear in legal thought are
products of specific contextual factors that have to be understood and explained.
Using trlal coutrt cases and Colorado Supreme Coutt cases filed 1n Denwer from
1862 through 1917, they probe the types of factors that affect the development
of the concept of duty How does the type of injury, the status of the partles in-
valved, the relationship of parties, or the locatlon of the accldent influence the
court’s definition of cases eliglble for tort recovery? The authors’ analysls of cul-
tural meanings at stake In tort disputes with tramways and railroads provides a
host of provocative Insights, many of which problematize and deepen familiar
arguments about how tort law subsldized corporate development In Amerlcan

history.



